PEAR

PAPERS, ESSAYS AND REVIEWS
Yonsei Journal of International Studies
Graduate School of International Studies, Yonsei University

VOLUME VI

ISSUE 1
SPRING/SUMMER
2014



CONTENTS

LETTER FROM THE EDITOR
Eric Watson & Eunsil Park

MEET THE CONTRIBUTORS
Author Biographies

PAPERS

THE US DRONE POLICY UNDER THE OBAMA
ADMINISTRATION:
Cameron J. Gable

BRUSHED PAST: US-CCP RELATIONS, 194145
Jie Gao and Sean J. McLaughlin

NATIONAL SECURITY IMPERATIVES IN AN ERA
OF ENVIRONMENTALLY-INDUCED CONFLICTS,
POPULATION DISPLACEMENTS, AND POLITICAL
DISEQUILIBRIA

Joanna K. Rozpedowski

THE PRACTICE OF DUALITY: WHY THE TRANS
PACIFIC PARTNERSHIP AND THE REGIONAL
COMPREHENSIVE ECONOMIC PARTNERSHIP ARE
COMPETING PARADIGMS IN ASIA

Dylan Stent

TRANSIENT PROFESSIONALS: LOCAL NGO
EMPOWERMENT
Ted Voelkel

10

17

39

65

83

105



ESSAYS

ONLY WORDS ON PAPER? FREEDOM OF
SPEECH & EXPRESSION IN SOUTH KOREA
Geoffrey Fattig

THE AMERICAN-KOREAN FRIENDSHIP AND
INFORMATION CENTER AND NORTH KOREAN
PUBLIC DIPLOMACY, 1971-1976

Brandon K. Gauthier

A STUDY OF TRANSITIONAL DEVELOPMENT
IN DELAY IN DELIVERY OF JUSTICE, WHICH
RESULTS INTO DECLINING FAITH IN
JUDICIARY: REASONS AND FUTURE
Abhishek Kumar and Vikram Singh

CELEBRATED PUBLISHERS PROPAGATE
‘INFORMATION FEUDALISW’
Tania Sebastian

INTERVIEW

NORTH KOREA: WHERE ARE WE NOW?
Interview with Joel Wit

REVIEWS

HIGH-FREQUENCY BANDITS
Scott Lichtenstein

127

147

159

177

187

195






LETTER
FROM THE EDITOR

As the first half of 2014 has passed, we behold that conflicts between states and
within society have erupted internationally and domestically. At the same time,
the role of law and order striving for stability and peace is observed. Interna-
tionally, tension is escalating between Russia and Ukraine over control of the
Crimean Peninsula, and other countries including the US have become involved
through various economic and political means to resolve the conflict. Domesti-
cally in South Korea, while the whole nation is deep in sorrow due to the sink-
ing of the Sewol ferry in April 2014, political and social reactions against the
government have become widespread; however, still we see some institutional
efforts have been made to improve the system. Although conflicts might contain
negative consequences, when the role of law and order is well played it can
generate progress and improvement, and this issue of the Yonsei Journal of In-
ternational Studies titled “Law and Order” provides a variety of papers, essays,
and reviews to ponder upon this theme.

In regards to papers, Cameron J. Gable’s “The US Drone Policy under the
Obama Administration: A Critical Appraisal” examines the increased use of
drone under the Obama administration during conflicts by studying the factors
that have propelled to use drones, its implication for American and international
law, and American foreign policy. Jie Gao and Sean J. McLaughlin’s “Brushed
Past: US-CCP Relations, 1941-45” explores the controversial “lost chance theo-
ry” and compares two views on the theory. They argue that early pioneers were
correct in their assessments of the sincerity of Mao’s wartime expressions of
his desire to work with the US, but the revisionists were also right to claim that
relations had become so poisoned by late 1945 and early 1946 that there was
no will on either side for cooperation. Joanna K. Rozpedowski’s “National Se-
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curity Imperatives in an Era of Environmentally-Induced Conflicts, Population
Displacements, and Political Disequilibria” touches upon recent concern with
environmental issues to which an ever-increasing amount of attention has been
paid to in the field of international studies. It closely investigates the security
implications resulting from global climate change and assesses the geopolitical
dimension of the relationship between environmental degradation and armed
conflict. Dylan Stent’s “The Practice of Duality: Why the Trans-Pacific Part-
nership and the Regional Comprehensive Economic Partnership are Compet-
ing Paradigms in Asia” presents that given political theory has largely led to a
stagnation of enlightening scholarship, we must turn to sociology for an answer.
Through a Bourdieuian exploration of the TPP and the RCEP, this paper shows
that divergent habitus is causing complementary regional building initiatives in
the region. Ted Voelkel’s “Transient Professionals: Local NGO Empowerment”
argues that a lack of official recognition of the organization by the South Korean
government can be seen as the proverbial straw that broke the back of the As-
sociation of Teachers of English in Korea (ATEK).

In regard to essays, Geoffrey Fatting’s “Only Words on Paper? Freedom of
Speech & Expression in South Korea” provides an overview of the media cli-
mate in South Korea along with the attempts made by various administrations
to stifle dissenting viewpoints. Brandon K. Gauthier’s “The American-Korean
Friendship and Information Center and North Korean Public Diplomacy, 1971-
1976 details the history of the American-Korean Friendship and Information
Center (AKFIC) in New York City, a North Korean funded “anti-imperialist
peace organization” that sought to generate public support for the DPRK and
force the withdrawal of American forces from the Korean peninsula. Abhishek
Kumar and Vikram Singh’s “A Study of Transitional Development in Delay in
Delivery of Justice, Which Results into Declining Faith in Judiciary: Reasons
and Future” examines the ground reality of poor people who are in need of
proper solutions to their problems which has to be dealt by the institutes outside
their immediate family. Tania Sebastian’s “Celebrated Publishers Propagate
‘Information Feudalism’” deals with the conflict that has arisen as publishers
filed lawsuits against a photocopier at Delhi University for unauthorized repro-
duction and issuance of copies of their academic publications and analyses the
shortcoming of the arguments of the publishers, while connecting the situation
with a description of the characteristics of feudalism.

In this issue, we had the pleasure to conduct an interview with Joel Wit
who served as Coordinator for the US-North Korea’s weapons program and for
the US-North Korea Agreed Framework from 1995-1999. He has also written
numerous articles on North Korea and nonproliferation and is the coauthor of
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the book Going Critical: The First North Korean Nuclear Crisis. In interview,
as Wit emphasizes engagements with North Korea and more agreements in di-
verse areas such as security and economy, he gives his view on changes in South
Korea’s North Korea policy since Lee Myung-Bak’s administration and under-
scores the cooperation between South Korea and the US approaching the North.

Scott Lichtenstein provides a review of the recent and extremely popular
Flash Boys: A Wall Street Revolt by Michael Lewis, a work that follows a small
group of traders and their efforts to deal with an “unfair” market dealing with
high frequency trading. His review highlights both the contributions of Lewis’s
work to the discussions around Wall Street in the post-crisis World and the limi-
tations of this criticism.

In concluding, the present issue is my last publication as editor in chief.
Working for Yonsei Journal of International Studies has offered me opportuni-
ties to learn about various subjects in academia and to meet people with a wide
range of interests throughout my time at Yonsei GSIS. Serving two years, |
have been always excited to have our journal to touch upon diverse topics with
authors’ contributions from all over the world. I would like to thank all of staff
members’ hard work and especially co-chief editor Eric Watson’s contribution
to enriching the journal. I hope you all enjoy reading!

Lk

Eunsil Park
Editor in Chief

I need to express my sincere thanks to the contributors for their thought provok-
ing submissions and our readers for their interest in our journal; this is the S5th
anniversary of The Yonsei Journal of International Studies and we are looking
forward to sharing many more years with everyone. One final note, I would like
to wish the best of luck to Eunsil Park with whom I have studied and worked
with, and am deeply thankful for all her help and effort throughout the years.
May success find you in all your future endeavors.

Eric Watson
Editor in Chief
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THE US DRONE POLICY UNDER THE OBAMA
ADMINISTRATION: A CRITICAL APPRAISAL

Cameron Gable
University of San Francisco

The use of drones has increased exponentially under the Obama administration
and now forms an integral part of the US government’s counterterrorism policy.
However, the President’s extensive use of drones has been controversial and
generated extensive debate and discussion in the US and abroad. This paper
examines the factors that have propelled the Obama administration to use this
strategy and its implications for American and international law as well as Ameri-
can foreign policy.

Introduction

The Obama administration’s controversial plan to escalate the use of drone
strikes throughout the Middle East and the Horn of Africa has generated ex-
tensive debate and discussion. Drones strikes and their resultant “collateral
damage” have increased exponentially under the Obama administration to
become the US’ dominant counterterrorism instrument. The most contro-
versial aspect of the drone program is the decision to target and kill Ameri-
can citizens living abroad. There are many unanswered questions about the
legality and efficacy of the program. This paper will examine the Obama
administration’s drone policy including its origins, the patterns of its use,
its impact on countries where the drones have been and are used, and the
implications these have had for America’s relations with these countries
and for American foreign policy in general. The paper will conclude by mak-
ing a case against drones. It will be argued that the US should abandon this
policy. It is essential that a country based on the rule of law, accountability,
and transparency set a responsible and legally sound global precedent.



18  YONSEI JOURNAL OF INTERNATIONAL STUDIES
The Emergence of the US Drone Policy and Specifics

Technical Aspects of Drones

There are two integral models of drones (UAVs: Unmanned Aerial Vehicles)
that are currently in service by the US military. According to the US Depart-
ment of Defense, a drone (UAV) is an “aircraft or balloon that does not carry
a human operator and is capable of flight under remote control or autono-
mous programming.”* These unmanned aircraft are used for armed attacks,
search and rescue, and aerial surveillance. The two types of lethal drones
that are predominantly used by the US include the MQ-IB Predator and the
MQ-9 Reaper. The MQ-IB Predator was the world’s first-ever weaponized un-
manned aircraft system and is equipped with AGM-114 Hellfire missiles.?
This potent creation of human engineering can spend over twenty-four hours
in the air and is relatively inexpensive compared to the Air Force’s other air-
craft. The MQ-9 Reaper “is larger and more powerful than the MQ-1B Preda-
tor and is designed to prosecute time-sensitive targets with persistence and
precision, and destroy or disable those targets.”® The MQ-9 Reaper is widely
considered the world’s deadliest drone and strikes fear in those who are
in its vicinity. The blast radius from the Hellfire missiles attached to these
drones can extend anywhere from 15-20 meters,* and expel considerable
quantities of debris that can also be potentially lethal.

Emergence of Drones as an Instrument of Counterterrorism

The use of drones by the US as a strategic counterterrorism policy emerged
after the terrorist attacks on September 11, 2001. Before the wars in Iraq
and Afghanistan, the Pentagon operated fewer than 50 aerial drones,® and
they were primarily used for reconnaissance missions. Today, drones form
an integral part of the US government’s counterterrorism policy and allow
the US military to Kill from afar without putting American lives at risk. Accord-
ing to The New York Times, the Pentagon now has about 7,000 aerial drones

1 US Department of Defense, Dictionary of Military and Associated Terms, 331 Joint Publication
1-02, (Washington, DC: US Joint Chiefs of Staff, 2010), as amended through July 15, 2012.

2 P.W. Singer, Wired For War (Penguin Books, 2009), 32-33.

3 “MQ-9 Reaper Factsheet,” United States Air Force, http://www.af.mil/information/factsheets/
factsheet.asp?id=6405 (accessed March 11, 2013).

4 Thomas Gillespie, Katrina Laygo, Noel Rayo and Erin Garcia, “Drone Bombings in the Federally
Administered Tribal Areas: Public Remote Sensing Applications for Security Monitoring,” Journal of
Geographical Information Systems 4, (2012), 136-139.

5 Elisabeth Bumiller and Thom Shanker, “War Evolves with Drones, Some Tiny as Bugs,” New York
Times, June 19, 2011, http://www.nytimes.com/2011/06/20/world/20drones.html|?_r=0 (ac-
cessed March 12, 2013).
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and has asked Congress for nearly US $5 billion for drones in the 2012
budget.® After the tragic, horrifying, and psychologically disturbing events of
9/11, Congress passed the Authorization for Use of Military Force (AUMF)
to expand the President’s power. The AUMF gives the President authority to
“use all necessary and appropriate force against those who planned, au-
thorized, committed, or aided the terrorist attacks that occurred on Septem-
ber 11, 2001, or harbored such organizations or persons.”’

Expansion of “Targeted Killings” Under the Bush Administration

The subsequent steps taken by the Bush administration after the Septem-
ber 11, 2001 attacks, initiated a campaign of "targeted Kkillings” against
suspected members of Al Qaeda and other armed groups,® sanctioned by
the AUMF. This action marked the beginning of an era in US foreign policy
epitomized by advanced technological unmanned weapons systems. The
controversy surrounding this precedential policy began with the CIA’s expan-
sion of their UAV program in countries that the US is not actively engaged in
militarily. For example, on November 3, 2002, US officials operating a drone
reportedly hit and killed six men traveling in a vehicle in an area of Yemen.®
This strike in Yemen set the precedent for the evolution of a full-scale drone
program of targeted Killings throughout the Middle East. The US drone policy
did not emerge overnight, but moreover, after a series of world events which
set the wheels in motion for the development of a contentious policy.

Policy Expansion under President Barack Obama

Proliferation of Strikes under the Obama Administration

The US drone policy has expanded exponentially under President Barack
Obama. When President George W. Bush left office at the end of 2008, “the
US had carried out at least 45 drone strikes in Pakistan,”*° according to the
New America Foundation. Since President Barack Obama entered office in

6 Ibid.

7  United States Congressional Bill, Authorization for Use of Military Force, Pub. L. No. 107-40, §2(a),
115 Stat. 224, 224 (2001) (codified at 50 U.S.C. §1541 (2006).

8 “Q & A: US Targeted Killings and International Law,” Human Rights Watch, December 19, 2011,
http://www.hrw.org/news/2011/12/19/q-us-targeted-killings-and-international-law, (accessed
March 12, 2013).

9 Doyle McManus, “A US License to Kill,” Los Angeles Times, January 11, 2003, http://articles.
latimes.com/2003/jan/11/world/fg-predatorll, (accessed March 13, 2013).

10 Peter Bergen and Katherine Tiedemann, “The Year of the Drone: An Analysis of US Drone Strikes in
Pakistan, 2004-2010,” New America Foundation, February 24, 2010, http://www.newamerica.net/
publications/policy/the_year_of_the_drone (accessed March 12, 2013).
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January 2009, his administration has reportedly authorized more than 292
strikes in Pakistan alone.'* This is six times more than the number of strikes
under the Bush administration, and Obama’s escalation of drone strikes
has replaced Guantanamo Bay and Abu Ghraib prison as the recruitment
propaganda of choice for militants. These covert strikes have become one of
President Obama’s key national security policies. According to Peter Bergen,
“while Bush sought to decapitate the leadership ranks of al Qaeda, Obama
seems to be aiming also to collapse the entire network of allied groups, such
as the Pakistani Taliban.”*? President Obama and his administration have
surrounded the program in a shroud of secrecy. The only details to emerge
about the specifics of the program have been government leaked. Michael
J. Boyle does an excellent job highlighting the Obama and Bush administra-
tion’s policies. Boyle states, “while President Bush issued a call to arms to
defend ‘civilization’ against the threat of terrorism, President Obama has
waged his war on terror in the shadows, using drone strikes, special opera-
tions, and sophisticated surveillance to fight a brutal covert war against Al-
Qaeda and other Islamist networks.”*® In other words, Obama’s campaign
promise to end the “war on terror” and improve the global perception and
reputation of the US was merely a fallacy. He has been just as ruthless and
indifferent to the stability and legality of the international system as his pre-
decessor.

The Contributions of Drones on the “War on Terror”

In support of President Obama, the escalation of drone strikes in the Mid-
dle East has also contributed to many of the successes on the “War on
Terror.” Drones are progressively becoming more effective and precise as
the technology continues to develop and improve. This will result in fewer
civilian casualties and will help control the blast radius in future strikes. An
important political facet of Obama’s drone policy is that by expanding the
number of drone strikes, the US does not have to commit American troops
to the front lines. The “boots on the ground” scenario is extremely unpopular
after the wars in Afghanistan and Iraq. Troop reduction is possible with the

11 “Covert War on Terror - The Data,” The Bureau of Investigative Journalism, August 10, 2011,
http://www.thebureauinvestigates.com/2011/08/10/the-bush-years-2004-2009 (accessed
March 10, 2013).

12 Peter Bergen, “Drone is Obama’s Weapon of Choice,” CNN, November 19, 2012, http://www.cnn.
com/2012/09/05/opinion/bergen-obama-drone (accessed March 9, 2013).

13 Michael J. Boyle, “The Cost and Consequences of Drone Warfare,” International Affairs 89, no. 1
(January 15, 2013), 2.
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escalation of drone strikes and looks favorable in the eyes of the American
public.

Effectiveness of Drone Strikes against Terrorist Organizations

“Osama bin Laden himself recognized the devastation that the drones were
inflicting on his organization, writing a lengthy memo about the issue in Oc-
tober 2010 that was later recovered in the compound in Abbottabad, Paki-
stan, where he was killed.”** In this memo, Osama bin Laden advocated for
his men to leave the tribal regions of Pakistan and head to remote parts of
neighboring countries to prevent themselves from being targeted by drone
strikes. Recent studies published in International Security have concluded
that drone strikes help Kill terrorist leaders and in the process destroy the
organizations. According to the study’s author, Bryan C. Price, “of the 131
groups whose leaders were Killed or captured, 70 percent are no longer in
existence [and] when the leadership of a terrorist group were decapitated,
they ended sooner by a significant margin.”'® Based on the findings from
this study, drone strikes can be highly effective when terrorist leaders are
taken out. However, this requires dependable intelligence about the indi-
vidual to ensure that the drone operators have an accurate target.

The Development of “Signature Strikes” and the Continued Escalation of
Strikes

The escalation of drone strikes under President Obama has led to the de-
velopment of essential features for targeting suspects and the expansion
of strikes. These so-called “signature strikes” have created a certain crite-
ria based on established characteristics with terrorist activities. This has
created a “profile” and “pattern of life” analysis® outlook for pinpointing
suspected Islamic extremists. The US is now actively using drones strikes
to kill suspected terrorists in at least four states including: Afghanistan, Pa-
kistan, Yemen, and Somalia. Many critics argue that Obama has exceeded
the executive’s constitutional power of war by expanding the operation and
conduction of drone strikes, as well as limiting the release of the neces-

14 Peter Bergen, “Drone is Obama’s Weapon of Choice,” CNN, November 19, 2012, http://www.cnn.
com/2012/09/05/opinion/bergen-obama-drone (accessed March 9, 2013).

15 Bryan C. Price, “Targeting Top Terrorists: How Leadership Decapitation Contributes to Counterter-
rorism,” International Security 4, no. 36 (Spring 2012), 9-46.

16 Daniel Klaidman, “Drones: How Obama Learned to Kill,” Daily Beast, excerpt from Daniel Klaid-
man, Kill or Capture: The War on Terror and The Soul of The Obama Presidency, May 28, 2012,
http://www.thedailybeast.com/newsweek/2012/05/27/drones-the-silent-killers.html, (accessed
March 15, 2013).
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sary and mandated facts about the specifics of the program. The majority of
Americans are oblivious to the damage to the international legal norms and
rules resulting from the escalation of drone strikes since they are “out-of-
sight, out-of-mind” from the public’s perception.

An Analysis of the Positive and Negative Aspects

Positive and Negative Aspects of the US’ Drone Policy

The US drone policy is riddled with positive and negative aspects, ranging
from the economic benefit of drones to the anti-American sentiment they
generate to the legality of strikes. There are strong arguments to be made
on both sides of the spectrum for the continuation of drone strikes and their
impact on the geopolitical system. Those in favor of the current policy ad-
vocate the economic benefit of using drones, the precision from afar, the
disruption caused to terrorist organizations, and that drone warfare is more
accurate than other forms of aerial combat. Those in opposition to drone
warfare advocate the cost of civilian lives, the generation of anti-American
sentiment (alienation of the Islamic world), the evidence suggesting that
our drone strikes facilitate militant recruitment, and the fact that a substan-
tial number of actual confirmed militant casualties are low level insurgents.
These are all valid points and will be explored further.

The Economic Support for Drones

The economic benefit of drone warfare is immense compared to other forms
of aerial warfare. Drones cost significantly less than the F-16 Fighting Fal-
con, B-52 Stratofortress, and other aircraft used by the US Air Force. Accord-
ing to the US Air Force, an MQ-9 Reaper drone costs roughly US $12.5 mil-
lion, compared to the price tag of US $53.4 million of a B-52 Stratofortress,
and US $18.8 million of F-16 Fighting Falcon.” By relying more heavily on
drones, the US government is able to save a significant amount of money
that can be funneled into other ventures. Since the recent economic down-
turn, many citizens have been advocating for the government to decrease
military spending. With drones, the government is able to save considerable
economic resources while not decreasing the strength of its armed forces.

Drones and the Increase in Anti-American Sentiment

17 United States Air Force, “F-16 Fighting Falcon, MQ-9 Reaper Drone, and B-52 Stratofortress
Factsheets,” 2012, http://www.af.mil/information/factsheets/ (accessed March 8, 2013).
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Opponents of the current US drone policy expound the anti-American senti-
ment generated and the alienation of the Islamic world from these strikes.
Recent studies conducted in Pakistan and other parts of the Islamic world
indicate that although the US is not “technically at war with” these coun-
tries, civilians believe that their sovereignty has been violated and the esca-
lation of strikes has resulted in a visceral opposition across a broad spec-
trum of peoples. For example, a Pew Research Poll in 2012 “found only 17
percent of Pakistanis favor the US conducting drone strikes against leaders
of extremist groups, even if they are conducted in conjunction with the Pa-
kistani government.”*® The same poll also found that roughly three in four
Pakistanis now view the US as an enemy. This arguably provides validity to
the viewpoint that drone strikes have indeed generated substantial anti-
Americanism in the Islamic world and alienated the populations of these
countries. However, it is highly unlikely that ending drone strikes would sig-
nificantly reduce anti-American sentiment and win the hearts of the Islamic
world.

Successes of Drones in Combat and the Reduction in US Military Casualties

Drone warfare enables the US to conduct lethal aerial assaults from thou-
sands of miles away from the battlefield, which protects the lives of Ameri-
can soldiers. As previously stated, drones prevent American ground troops
from having to be sent into hostile territory and eliminates the sacrifice of
American lives. This type of warfare is a political savvy move by politicians. It
keeps public opinion high and minimizes the publicity of the “war on terror”
by only highlighting the great victories such as the assassination of Osama
bin Laden. Furthermore, drone warfare is more accurate than other forms of
aerial combat. According to Bradley Jay Strawser, “empirical evidence shows
that drones are more accurate and allow drone [operators] to be more ca-
pable at discriminating between combatants and civilians than alternative
means.”*® Drone operators can pinpoint exact targets, use tracers to lock
onto the target, and can remain in the sky for an extended period of time.
The B-52 Stratofortress on the other hand, can carry out bombing of large
scathes of land, but are less accurate and run the risk of excessive collateral
damage. For example, it is plausible that the firebombing of Dresden dur-

18 *“Pakistani Public Opinion Ever More Critical of US,” Pew Research Center, June 27, 2012, http://
www.pewglobal.org/2012/06/27/pakistani-public-opinion-ever-more-critical-of-u-s/ (accessed
March 10, 2013).

19 Bradley Jay Strawser, “The Morality of Actual Use,” New York Times, September 26, 2012, http://
www.nytimes.com/roomfordebate/2012/09/25/do-drone-attacks-do-more-harm-than-good/
coming-to-terms-with-how-drones-are-used (accessed March 12, 2013).
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ing World War Il would not have occurred if armed drones existed and could
have specifically targeted the industrial infrastructure. However, due to the
fact that drone strikes are classified, we cannot fully know the statistics and
casualty figures behind each strike.

Collateral Damage

Another negative aspect of the US’ drone policy that critics assail is the cost
of civilian lives in strikes and the evidence that these casualties facilitate
terrorist recruitment. For instance, there is the widely controversial practice
of “double strikes.” These strikes target the area of the first attack to en-
sure that the target was killed. Unfortunately, they also kill the first respond-
ers who are attempting to rescue the innocent bystanders. In 2009, the
US launched a drone strike on a funeral procession in the city of Makeen,
Pakistan. The attack targeted Baitullah Mehsud, one of the leaders of the
Taliban who was believed to be behind the assassination of former Paki-
stani Prime Minister Benazir Bhutto. This attack resulted in the death of at
least 60 innocent civilians and some sources claimed up to 83 people were
killed.?° The loss of civilian lives is a valid argument by critics and the US
government should be held responsible for the excessive collateral damage
resulting from such strikes. It is morally unacceptable to target a funeral
procession consisting of a majority of civilians in an attempt to kill one indi-
vidual. There are more efficient and less costly ways of targeting and killing
a terrorist. These attacks often result in individuals, whose families were
obliterated in these strikes to reach out to the Taliban, Al-Qaeda, and other
affiliated groups to join their ranks.

The Disruption of Terror Networks and the Elimination of Senior Leadership

Some evidence suggests that drone strikes significantly disrupt and weaken
Al-Qaida and the Taliban. This in turn protects American lives and enhances
domestic security and therefore justifies the continuation of attacks in some
proponent’s eyes. Numerous leaders of Al-Qaida have reportedly been killed
by drone strikes throughout the Middle East in recent years. In June 2012, a
missile fired from a drone reportedly killed Al-Qaida’s second-in command,
Abu Yahya al-Libi in a remote region of Pakistan.?* Patrick Johnston, a mem-

20 Pir Zubair Shah and Salman Masood, “U.S. Drone Strike Said to Kill 60 in Pakistan,” New York
Times June 23, 2009, http://www.nytimes.com/2009/06/24/world/asia/24pstan.html (accessed
March 12, 2013).

21 Sean M. Lynn-Jones, “Do Drone Strikes on Al-Qaida Make Us Safer?,” The Diplomat, July 20, 2012,
http://thediplomat.com/flashpoints-blog/2012/07/20/do-drone-strikes-on-al-qaida-make-us-
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ber of the RAND Corporation, recently conducted a study and found that “re-
moving the leaders of militant groups enables governments to defeat insur-
gencies more frequently.”?? In this sense, drone strikes that target terrorist
leaders are immensely beneficial to the US and help promote international
security and stability.

Repudiation of Drones Strikes Significantly Disrupting Terrorist Networks

However, critics point out that an overwhelming majority of the terrorists
killed are low-level militants and not high-ranking officials. A recent joint-
study by New York University School of Law and Stanford Law School found
that, “the vast majority of the “militants” targeted have been low-level in-
surgents, killed in circumstances where there is little or no public evidence
that they had the means or access to pose a serious threat to the US.”?®
This sufficiently refutes the claim made by proponents for the success be-
hind the elimination of copious numbers of terrorist leaders. The report also
found that “the number of high-level targets killed as a percentage of total
casualties is extremely low estimated at just two percent.”?* Two percent of
“high-level” targets are disheartening, considering that the government vo-
cally advocates for its successful policy.

A Psychological and Sociological Perspective

Psychological Effects of Drones Strikes

A recent study, Living Under Drones, provides extensive research into the
psychological and sociological impact of strikes in Pakistan and their broad-
er implications. The escalation of drone strikes has had a profound psy-
chological impact on both the people living in the affected areas and the
people operating the drones. Drones are ubiquitous. They patrol the skies
around the clock, monitor the daily activities, and then occasionally reign
down terror when they strike. People in the communities where drones are
present have begun to change their lives to account for this intrusion in their
daily routines. Parents might refrain from sending their children to school in

safer/ (March 14, 2013).

22 Patrick B. Johnston, “Does Decapitation Work? Assessing the Effectiveness of Leadership Targeting
in Counterinsurgency Campaigns,” International Security 37, no. 4 (Spring 2012), 47-79. http://
belfercenter.ksg.harvard.edu/files/Johnston.pdf (accessed March 17, 2013).

23 International Human Rights and Conflict Resolution Clinic at Stanford Law School and Global Jus-
tice Clinic at NYU School of Law, Living Under Drones: Death, Injury, and Trauma to Civilians From
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fear of a strike against a potential target located in the school’s vicinity. The
constant noise overhead prevents many from achieving a peaceful night of
sleep. But more importantly, sociologically, people might refrain from going
to the local mosque because of the perpetual fear of it being targeted. The
Living Under Drones study found that the constant noise overhead makes
people experience extreme bouts of emotional trauma and severe symp-
toms of anxiety. “Medical practitioners have asserted that these anxiety-
related disorders amongst the people of Waziristan [Tribal region in Paki-
stan] often manifest themselves in the form of physical iliness, ranging from
headaches to heart attacks, even suicides.”?® Drones produce what some
mental health professionals describe as anticipatory anxiety. According to
the Diagnostics Statistical Manual (DSM-IV), anticipatory anxiety is a form
of generalized anxiety disorder and is described as an episode of incred-
ibly intense fear or apprehension that is of sudden onset.?® Also, studies
on drone operators, based hundreds of thousands of miles away from the
front lines of combat, have been found to still suffer from post-traumatic
stress disorder (PTSD). The study was conducted by the Air Force School of
Aerospace Medicine and determined that roughly four percent of operators
(in this particular sample) were found to be at high-risk for developing PTSD,
and about 40 percent of operators in general were termed “high operational
stress.”?” This study shows that operators who are out of harm still suffer
from elevated levels of stress and accentuates the importance of govern-
mental support for veterans and active duty servicemen.

Sociological Implications of Drone Strikes

The perpetual presence of drones overhead has torn at the fabric of the soci-
eties where they are present. “Drone strikes have an invidious and subtle ef-
fect on the social fabric of the societies where they occur,”?® states Michael
J. Boyle. These societies are religious and rely on companionship and trust
of their local communities. The suspicion generated from drones circling

25 Taylor Owen, “Drones don’t just Kill. Their Psychological Effects are Creating Enemies,” The Globe
and Mail, March 13, 2013, http://www.theglobeandmail.com/commentary/drones-dont-just-kill-
their-psychological-effects-are-creating-enemies/article9707992/?cmpid=rss1 (accessed March
10, 2013).

26 “Generalized Anxiety Disorder (DSM-IV-TR #300.02),” Brown University, http://www.brown.edu/
Courses/BI_278/0ther/Clerkship/Didactics/Readings/gad.pdf (accessed March 14, 2013).

27 Elisabeth Bumiller, “Air Force Drone Operators Report High Levels of Stress,” New York Times,
December 18, 2011, http://www.nytimes.com/2011/12/19/world/asia/air-force-drone-operators-
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28 Michael J. Boyle, “The Cost and Consequences of Drone Warfare,” International Affairs 89, no. 1
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overhead has resulted in the erosion of these social frameworks. This has
resulted in extreme forms of communal mistrust, to the point where people
do not know if their neighbors are reporting them as terrorists to receive
money from the US government. These multidimensional issues that are
tearing at the fabrics of these Islamic societies has led to the precipitation
of hostilities toward the US, which provides terrorist groups with a steady
flow of new recruits.

The Legality of Policy in the US Legal System

The Question of Legality

The most controversial issue surrounding the current US drone policy is
whether or not it is legal and constitutional. The jurisprudence for US drone
policy falls into several legal categories. These categories include interna-
tional law as well as domestic law. It also calls into question the legality
of the US’ violation of state sovereignty in countries such as Pakistan. The
US government’s reluctance to release substantial information surrounding
its drone policy has prevented a thorough debate and analysis from occur-
ring. The government has also not provided the public with an in-depth legal
memorandum to outline its rationale for its decisions. There are compelling
arguments on both sides of this controversial debate regarding the legality
of drone strikes in domestic and international law.

The Targeting of US Citizens Abroad

The US government maintains that the current drone policy of targeting
citizens abroad is legal under the Constitution. The US Constitution states
under Article Il that the President (Commander-in-Chief) has the right to sig-
nificant amounts of executive power over questions of national security.?®
According to current information for the justification of drone strikes against
suspected terrorists, this Article enables the President to terminate any
“imminent threats” to national security. Suspected terrorists are viewed as
imminent threats to the US under the government’s current rationale, and
there are no exceptions to this. The wartime powers given to the President
under Article Il of the Constitution grants him permission to use lethal force
against anyone the country is at war with. This power has typically been
applied to state actors, but since terrorists are non-state actors in a highly
volatile international system, they bear the brunt of this lethal force. Presi-

29 US Constitution, art. ll, sec. 2., http://www.archives.gov/exhibits/charters/constitution_transcript.
html (accessed March 14, 2013).
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dent Obama has used his executive power to from the legal basis for the
escalation of drone strikes in the Middle East.

The Legal Basis for the Policy

The AUMF resolution forms the principal legislative basis for the legality of
drone strikes under domestic law. It empowers the President to use “all nec-
essary and appropriate force against those nations, organizations, or per-
sons he determines planned, authorized, committed, or aided the terrorist
attacks that occurred on September 11, 2001, or harbored such organiza-
tions or persons.”2° The AUMF forms the legal basis for the “War on Terror”
and the use of drones to combat terrorists throughout the world. The broad
jargon of the AUMF makes it highly subjective when initiating strikes against
suspected terrorists. It is important to note that the AUMF does limit the war-
making ability of the President substantially, by only authorizing the use of
force against those who were responsible for the attacks on 9/11.

Obama’s Use of the CIA to Circumvent Congress

The President has the legal authority to authorize the CIA to use preemptive
drone strikes against terrorist groups, which goes beyond the parameters of
congressional authority. The Obama administration’s justification for this is
that the CIA can take action in self-defense to protect the US from any poten-
tial imminent threats that might arise, while bypassing the lengthy Congres-
sional process of approval. “The express purpose of the CIA is to safeguard
vital national interests by means of covert action that may go beyond the
parameters of the law.”®! The CIA cannot directly violate the Constitution or
any US statute for that matter, but they can legally engage in controversial
tactics to combat terrorism.

Placing the Legality of the Policy into Context

The opponents of current US drone policy, who advocate that these strikes
are illegal, argue that the President has overreached his executive authority,
that the policies violate the Constitution, and that no comprehensive legal
memorandum explicitly laying out the government’s basis for strikes has

30 United States Congressional Bill, “Authorization for Use of Military Force,” Pub. L. No. 107-40,
§2(a), 115 Stat. 224, 224 (2001) (codified at 50 U.S.C. §1541 (2006).

31 Kathryn Stone, “All Necessary Means” Employing CIA Operatives in a Warfighting Role Alongside
Special Operations Forces,” (US Army War College Strategy Research Project #0704-0188, April 7,
2003), quoted Living Under Drones: Death, Injury, and Trauma to Civilians From US Drone Prac-
tices in Pakistan, 121.
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been released. Many of the arguments dealing with legality consist of one
side trying to directly refute the other. There are many similarities, and it is
evident that there is room for a mutual agreement to be reached. Human
rights groups and numerous other organizations have promulgated that
President Obama has vastly overreached his executive authority by carrying
out drone strikes. According to Robert Taylor, “the president has the power
to order extrajudicial killings if an “informed, high-level official” deems a sus-
pect a “continuing” and “imminent” threat to the country.”®2 The definition
of “imminent” and “continuing” is purposely vague, so in essence, the Presi-
dent can hide behind this legal facade while targeting anyone that his ad-
ministration deems as a terrorist with lethal force. This broad interpretation
prevents the necessary restrictions from being in place to ensure that the
murders are justifiable, transparent, and not being conducted in a shroud of
secrecy. Another major component of Obama’s excessive use of executive
power is that “the administration claims that limits on its power are simply
not enforceable in court...”®® This accentuates the problem of legality and
transparency by the administration flaunting its self-proclaimed authority
in the face of the country. The prevention of judicial oversight of the ad-
ministration’s policies upsets the balance of power in Washington D.C. and
renders the system of checks and balances useless. Without the full legal
justification for these extrajudicial killings, the legality of the US policy will
continue to be called into question.

Constitutionality of Drone Strikes against American Citizens

The question of constitutionality regarding the use of drone strikes against
American citizens living abroad has come to the forefront of the debate in
recent months. According to a memo released by the Justice Department,
it is legally justifiable for a US citizen to be killed if: he or she is a “senior
operational leader of Al-Qaida or an associated force;” a “high-level official”
determines that they are a threat to US security; if capture is “infeasible;”
and if it is conducted “in a manner consistent with the applicable law of war
principles.”®* This directly violates the constitutional right of due process un-

32 Robert Taylor, “Find Out What The Constitution Really Says About Obama’s Drone Strikes,” Poli-
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der the law. It is plausible that it would be more efficient and cost-effective
for the US government to use a drone to carry out an assassination rather
than using ground troops to detain the suspect. The unchecked authority
of the government and its affiliated groups will result in widespread abuses
that will deny the right to due process for many Americans living abroad. In
the case of young (16-year-old) Abdulrahman Al-Aulagi, an American citizen
living abroad in Yemen, the right to life and due process were despairingly
eradicated when the CIA decided to kill him while he ate dinner. To this day,
no direct connection between terrorism and Al-Aulaqi has been established.
The American Civil Liberties Union (ACLU) stated that Al-Aulaqi was “killed
in violation of the Constitution’s fundamental guarantee against the depri-
vation of life without due process of law.”*® The brief filed by the ACLU also
states that “the Executive has the unilateral authority to carry out the target-
ed Killing of Americans it deems terrorism suspects—even if those suspects
do not present any truly imminent threat, even if they are located far away
from any recognized battlefield, and even if they have never been convicted
(or even charged) with a crime.”*® What dangerous precedent will be set
if it becomes socially and legally acceptable for the US to execute its own
citizens? This subverts everything the US has advocated for and will cause
instability in the international system.

The Lack of Transparency and the Difficulty of Interpreting the Legal Basis

The US has not released a comprehensive legal memorandum explicitly out-
lying its legal justifications for its drone policy. The legality of the US’ drone
policy will continue to be called into question until substantial information
materializes. The US government’s reluctance to be transparent and pro-
vide the legal basis for its drone program “has impeded [a] much-needed
democratic debate about the legality and wisdom of US policies and prac-
tices [from occurring], and stymied [the] understanding about their actual
impacts.”® If the current drone policy is legal, the US government should
actively pursue public discourse to increase its perception in the world’s eye
as well as its transparency. The US has refused to answer questions posed
in litigation, by journalists, or anyone for that matter. Releasing the legal
justifications for executing drone strikes will not pose any significant risk to

35 Noa Yachot, “ACLU Court Filing Argues for Judicial Review of U.S. Targeted Killings of Americans,”
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national security and the government can easily release a redacted form of
the memorandum without releasing classified material.

The Legality of Drone Strikes under International Law

The Justification for Drone Strikes under International Law

Drone strikes against terrorist organizations in foreign countries pose many
legal challenges under international law. The same questions that have
been addressed under domestic law are also applicable to the case of legal-
ity under international law. The jargon of most international laws and norms
are conspicuously vague and border on the verge of vacuous. A compen-
dium of international agreements and understandings are invoked to justify
the current policy in the US. One of the predominant agreements used is
the United Nations Charter. According to Article 51, states have the right to
self-defense, but only “if an armed attack [has] [occurred].”38 This clause is
used to justify strikes against non-state actors (terrorists) in sovereign na-
tions by the US government. The attacks on September 11, 2001, give the
US reason to invoke Article 51 and legally conduct strikes. A key component
of understanding the justification under Article 51 is that states interpret
it accordingly. The invocation of Article 51 is exorbitantly controversial in
the current multi-polar international system. This controversy stems from
the question of whether or not this clause can be invoked after an actual
attack or merely out of anticipation. According to Kurt Larson and Zachary
Malamud, “the US is finding legal justification for the employment of drones
in Pakistan, using self-defense as its basis - the Jus ad Bellum concept.”*®
However, the long-term continuation of drone strikes in these sovereign na-
tions will eventually become illegal. The US will be forced to address this
issue in the coming years to justify the legality under this basis.

The Power of the President and the Ability to Withdraw from Legal Obliga-
tions

Another legal justification for drone strikes under the context of interna-
tional law is that the President of the US has the power to withdraw from
international legal obligations. Michael Paulsen has stated that under the
Constitution, the President has the ability to freely abandon or suspend in-

38 United Nations, “Chapter VII: Action With Respect to Threats to The Peace, Breaches of The Peace,
And Acts of Aggression, Article 51,” Charter of the United Nations, http://www.un.org/en/docu-
ments/charter/chapter7.shtml (accessed March 13, 2013).
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ternational legal obligations, even if domestic laws protect them.*® The basis
for this is grounded on the principle that the US is a sovereign power and
sovereignty outweighs international obligations. This ensures “international
law’s existence by reducing incentives for nations to withdraw from a re-
gime they might otherwise regard as too restrictive.”* The negative aspect
of reducing incentives is that it limits the power of international law to solve
complex disputes. Thus, President Obama has the legal right to withdraw
from certain agreements that stand in opposition to his drone policy. This
complicates matters due to the basis that the US is violating international
law by selectively pulling out of certain agreements. It has the potential to
set a dangerous precedent in the global system by countries manipulating
international agreements.

International Law and the Issue of State Sovereignty

The fundamental question of the US drone policy in international law is
whether it violates state sovereignty. The United Nations Charter explicitly
states the prohibition of use or threats of force between states in Article
2(4).%2 Article 51, and its implication in regards to self-defense offers a loop-
hole to this clause. However, “legal experts, including the current UN Spe-
cial Rapporteur on extrajudicial, summary, or arbitrary executions, Christ-
of Heyns, have questioned whether the killing carried out in 2012 can be
justified as a response to [events] in 2001...”%3 The US has been following
this clause to justify their actions for nearly 12 years. This cannot lawfully
continue under any circumstance, and the US will have to revise its cur-
rent policy. For example, drone strikes occur in Pakistan, a sovereign nation
that the US is not at war with, on a daily basis. The US government claims
that this is necessary since Pakistan’s government is incapable of captur-
ing or stymieing terrorists and their operations in the vast tribal regions.
However, the Pakistani believe that the US is violating their sovereignty and
disrespecting national sentiment. Two other nations that have also felt the
impact of US drone strikes include Yemen and Somalia. The US has progres-
sively continued to break almost every international agreement by violat-
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ing the sovereignty of these countries. President Obama’s war on Al-Qaida
and its affiliated terror groups “has been used as an excuse to assassinate
anyone anywhere in the world whenever the president gives the order.”*
Even if the Obama administration identifies a terrorist living in one of these
sovereign territories, the US cannot legally justify military strikes against the
individual since the US is not actively at war with the state. The US bellicose
rhetoric will have to change alongside its policy if it wants to be viewed as a
global leader for good.

The Dubious Nature of the CIA’s Drone Program

The Secrecy Surrounding the CIA’s Program

One of the more controversial aspects of the US’ drone policy (established
under Bush and continued by Obama) is that the CIA has free reign over their
own program. This program has come under immense scrutiny in recent
years, due to the lack of oversight and the shroud of secrecy surrounding the
program. “Critics [contend] that drone strikes might constitute crimes in the
countries which they occur, [due] to the violations of [these] foreign nation’s
laws...”*® The CIA has publicly refused to release any official documentation
or memorandum laying out the legality of their program and contends that
by doing so would be a breach of national security. Even in court, the CIA
refuses to acknowledge that their drone program exists. According to Jameel
Jaffer and Nathan Freed Wessler, “the agency’s argument [for refusing to ac-
knowledge the existence of their program] is based on a 35-year-old judicial
doctrine called Glomar, which allows government agencies to respond to
requests under the Freedom of Information Act, or FOIA, by refusing to con-
firm or deny the existence of the records that have been requested.”*® The
American Civil Liberties Union (ACLU) and The New York Times have both
filed cases against the CIA demanding that they acknowledge the existence
of their program and provide the legal basis for its conduction. The Obama
administration must require the CIA to improve its transparency by acknowl-
edging the existence of its program and releasing the legal memorandums
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that authorize the program. The agency should also provide evidence to jus-
tify their strikes against American citizens living abroad who have been vic-
timized by drone strikes in Yemen and elsewhere. President Obama and his
administration must hold the CIA accountable for their actions.

Violations Committed by the CIA

The legal standing of the CIA’s program is much more difficult to analyze con-
clusively due to the nature of how the espionage world operates. According
to Afsheen John Radsan, “the CIA habitually violates the laws of other coun-
tries - and arguably international law - as it conducts espionage around the
world.” To operate effectively and protect American interests, the CIA is ex-
pected to violate other nations’ laws.*® However, giving unrestricted control
of a tremendously lethal program to an agency with a checkered history is
unnerving and unscrupulous. The CIA has proven time and time again that
it is prone to abusing power and believes that it has no obligation to follow
the long-standing rules of military engagement. It is apparent that the CIA’s
targeted Killing program might constitute crimes in the countries in which
they occur,*® but there is no legal basis to prosecute those responsible for
conducting their job as an intelligence agency.

Reformation and Potential Solutions

Reformation of the Policy is Essential

The US drone policy needs to be reformed. If the current policy continues,
the US will alienate its allies and set a dangerous global precedent. Increas-
ing the transparency of the program by providing oversight and releasing the
legal justification can reform the current policy. A second essential aspect
for reforming policy is to eliminate the CIA program and place all drone op-
erations under the direct control of the US military. Reformation of this per-
nicious policy will enable drone strikes to become legal, transparent, more
efficient, and uncommon.

Increasing Governmental Transparency and Potential Solutions
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ing,” Journal of National Security Law and Policy 5, (January 19, 2012), 446.

49 Mary Ellen O’Connell, “Unlawful Killing with Combat Drones: A Case Study of Pakistan, 2004-
2009,” Notre Dame Legal Studies Research Paper no. 09-43 (July 2010), 1.
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It is essential to increase the transparency of the US drone policy and erad-
icate its negative implications. The US government needs to be held ac-
countable for strikes and the only way this can be achieved is to institute
an effective oversight body. A non-governmental organization can be set up
to conduct thorough investigations into controversial strikes. This would be
similar to the Congressional Oversight Panel, but would have more pros-
ecutorial authority. The only way oversight can be conducted effectively is if
the government releases the legal justification for strikes. A much needed
academic debate will ensue, and a comprehensive legal analysis can finally
determine the legality of the drone program. Public discourse will hold the
government accountable and initiate the reformation of policies. It is also
essential for the Obama administration to release the accurate casualty fig-
ures and discontinue the “practice of counting all dead males of military
age as militants.”° Accurate casualty figures in the hands of the public will
also contribute to holding the US government accountable. Lastly, transpar-
ency will enhance the global perception of the US, guarantee the legality of
strikes, and ensure that they are used infrequently.

US Domestic Implications of Drones

The Intrusion of Drones into US Domestic Life

The current drone policy in the US will have a profound impact on domes-
tic policy and the everyday lives of American citizens in the coming years.
According to the Federal Aviation Administration, 10,000 drones could po-
tentially be in US airspace by 2020.5* These drones will not be armed with
Hellfire missiles or serve a military purpose, but moreover, provide techni-
cal assistance to local authorities as well as surveillance for federal agen-
cies. This intrusion of drones into the everyday lives of American citizens has
struck terror into the hearts of millions and called the role of government
into question. George Orwell’'s novel 1984 comes to mind when envisioning
life with drones hovering overhead and monitoring every second of our lives.
It brings to mind the concept of “Big Brother” watching our every move for
dissention. Drones that monitor our daily lives violate the right to privacy
that is protected by the Constitution. In theory, if this occurs, when will the

50 Conor Friedersdorf, “Let's Make Drone Strikes Safe, Legal, and Rare,” The Atlantic, March 27,
2013, http://www.theatlantic.com/politics/archive/2013/03/lets-make-drone-strikes-safe-legal-
and-rare/274399/ (accessed March 11, 2013).

51 Brian Bennett and Joel Rubin, “Drones are taking to the skies in the US,” Los Angeles Times,
February 15, 2013, http://articles.latimes.com/2013/feb/15/nation/la-na-domestic-
drones-20130216 (accessed March 12, 2013).
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government intrude upon our other constitutional liberties? Certain “guide-
lines” have been made in an attempt to limit the role of drones in domes-
tic airspace. Some of these guidelines include obtaining a search warrant
prior to launching drones in the sky to conduct surveillance. The American
Civil Liberties Union stated, “We don’t think these recommendations go far
enough to ensure true protection of privacy from drones... privacy protec-
tions [need] to be enshrined in law, not merely promulgated by the police
themselves.”? It is apparent that judicial oversight needs to be ensured as
well as legislation to regulate the government’s use of drones. Chris Cala-
brese from the ACLU said, “Unmanned drones must not become a perpetual
presence in our lives, hovering over us, following us and recording our every
move.”®® The government operating 10,000 unregulated drones in domestic
airspace is irrational, unjust, repressive, and despotic.

Precedential Nature and Potential Repercussions

Potential Repercussions of the Precedent the US is Setting

The current drone policy will also have a profound impact on the internation-
al system and set a dangerous global precedent. Leon Panetta, the former
Secretary of Defense and head of the Central Intelligence Agency has stated
that the US will reduce the size and scope of its conventional forces. Instead,
the US will expand the role and place an additional emphasis on its Special
Forces and the development of advanced technological warfare systems.
The success of covert military operations, such as the SEAL Team 6 raid in
Abbottabad has played an integral role in the US militaries use of drones.
However, the precedent the US is setting with its use of drones has many
experts horrified. Jon Frosch, a prominent journalist with experience cover-
ing the use of drones, emphasizes this point in stating “how a nation uses its
weapons reflects on how others will use them.”®* In other words, by carrying
out extrajudicial Killings and violating the national sovereignty of countries,
the US is encouraging other states to follow its example in the future. What
will stop Russia or China from using a drone strike to eradicate a dissident

52 Kevin Johnson, “Even The Leaders of US Police Departments Want to Restrict Domestic Drone
Use,” Business Insider, September 10, 2012, http://www.businessinsider.com/chiefs-of-police-
urge-restraint-in-domestic-drone-use-2012-9 (accessed March 12, 2013).

53 American Civil Liberties Union, “ACLU Supports Bipartisan Domestic Drone Bill,” ACLU, February
14, 2013, http://www.aclu.org/national-security/aclu-supports-bipartisan-domestic-drone-bill (ac-
cessed March 13, 2013).

54 Jon Frosch, “The Risks and Rewards of Obama’s Drone Policy,” France 24, February 26, 2013,
http://www.france24.com/en/20130225-risks-rewards-obamas-drone-policy (accessed March 13,
2013).
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living in refuge in the US? The answer is nothing. This is the problem with
the precedent being set by the US. The US government cannot Kill hundreds
of people in Yemen, Somalia, or Pakistan and then not expect another na-
tion to do the same to the US. We live in a global world that has condensed
societies and made geography no longer an obstacle. The most advanced
countries in the international system are currently developing their own so-
phisticated drone programs and the US will soon see its monopoly on drones
disappear. Once this monopoly has disappeared, the precedent set by the
US will come to the forefront and dictate the course for the next several dec-
ades. This is precisely why policy reform is of the upmost importance. The
US needs to address these pressing issues, and by doing so, can change the
course of history for the betterment of the world.

Conclusion

The ongoing debate of the current US drone policy will continue to garner
international attention as the proliferation of strikes progresses. The recent
expansion of the drone program by the Obama administration has gener-
ated copious amounts of controversy, especially in regard to the targeting
of American citizens living abroad. The CIA’'s drone program needs to be
eliminated and all drones for military purposes need to be placed under
the direct control of the US military. Recent comprehensive studies have
shown the negative implications that drone strikes have on the psychologi-
cal well-being of people living in the areas of strikes. These studies have
also conclusively analyzed the sociological impact of strikes and concluded
that they are tearing at the fabric of Islamic societies by generating wide-
spread mistrust and interrupting every aspect of daily life. Furthermore, the
US government needs to release the legal justification for strikes to increase
the transparency of the program and prove that their actions are in fact
legal. Drone policy in the US need immediate attention. The first step to-
ward reforming policy is to provide oversight of the program and increase
the transparency by releasing essential information. The future of the world
is in the hands of the US and we can avoid setting dangerous precedents to
create a more stable and transparent world. The US has the ability to carry
the torch of freedom while increasing world perception. Y
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This article explores the controversial “lost chance theory” that CCP leader Mao
Zedong genuinely wished to build a working relationship with the Roosevelt and
Truman administrations, but was rebuffed by shortsighted decision makers in
Washington who passed on the opportunity to cooperate with China’s future
ruler. The authors note key historiographical developments and explain the ma-
jor arguments both for and against the lost chance theory before advancing a
post-revisionist position that its opponents have in recent years inadvertently
created the false impression that there was never any real possibility that Wash-
ington and the CCP might have built a positive working relationship during the
war years, while the window for CCP-US cooperation was far more ephemeral
than lost chancers understood. This paper argues that Mao’s wartime expres-
sions of his desire to work with the United States were indeed sincere through
to the end of 1944, however by the spring of 1945 cooperation had become an
impossibility because the Roosevelt administration badly misread Jiang Jieshi’s
ability to unite the country andclung to unfounded suspicions that the CCP would
serve as an obedient Soviet proxy in East Asia.

INTRODUCTION

The “lost chance” debate is one of the most contentious topics in modern
Sino-American relations because its implications are so profound. In broad
terms, “lost chancers” argue that Chinese communist leaders were more
ideologically flexible than the Truman administration gave them credit. Thus,
had America’s looming Cold War with Moscow not colored all American deal-
ings with China then Washington could have won over the country’s future
rulers. The Truman administration’s failure to realize this meant that Wash-
ington ended up backing the losing faction in the Chinese Civil War and
subsequently Communist China tilted heavily towards the Soviet Union. Ad-
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ditional implications of this failure include direct confrontation with China in
the Korean War during the early 1950s, and again by proxy in Vietnam in the
1960s. The Nixon-Mao thaw in 1972 restored a sense of normalcy, but only
after much treasure and many lives had been wasted. Early advocates of the
lost chance school working with the limited documentary evidence of the
period included Tsang Tsou and Anthony Kubek writing in the early 1960s,
followed by a young Warren I. Cohenin the late 1960s and Barbara Tuchman
in the early 1970s.® The pessimistic backdrop of the Vietnam War colored
these works and implicit in them is a harsh critique of what these authors
saw as a pattern of profound foreign policy blunders in East Asia.

After the collapse of the Soviet Union, many new source materials
emerged within Russia that made “lost chancer” claims seem greatly ex-
aggerated if not completely untenable. Michael Sheng, who acknowledges
that Mao and Zhou were flexible towards the United States while the Chi-
nese Communist Party (CCP) was fighting Japan but disputes the notion
that they ever genuinely considered friendship with Washington after war
was over, has made an invaluable contribution to our understanding of this
debate.? Chen Jian has definitely quashed the argument that opportuni-
ties for CCP-American collaboration continued to exist as late as 1948 or
1949.3 Other revisionists have advanced similar and related arguments,
including Steven M. Goldstein*, who advocated that American aid to Jiang
Jieshi’sGuomindang (GMD) alienated the CCP to the point that it gave up on
the idea of appealing to Washington for support; Michael H. Hunt®, who ar-
gued that Mao would only have kept the door to the United States open had
it been willing to outbid the Soviet Union; and Steven |. Levine®, who wrote

1 For seminal works by these authors, see: Tsang Tsou, America’s Failure in China (Chicago: Univer-
sity of Chicago Press, 1963);Anthony Kubek, How the Far East was Lost, American Policy and the
Creation of Communist China (Chicago: Henry Regnery, 1963); Warren Cohen, “The Development
of Chinese Communist Policy toward the United States, 1922-1933” and “The Development of
Chinese Communist Policy toward the United States, 1934-1945,” Orbis 11, no. 1 (1967): 219-37
and 551-69; and Barbara Tuchman, “If Mao Had Come to Washington?,” Foreign Affairs 51, no.1
(1972): 44-64.

2 Michael Sheng, “America’s Lost Chance in China? A Reappraisal of Chinese Communist Policy
Toward the United States Before 1945,"The Australian Journal of Chinese Affairs, no. 29 (1993):
135-57.

3 Chen Jian, “The Myth of America’s ‘Lost Chance’ inChina: A Chinese Perspective in Light of New
Evidence,” Diplomatic History 21, no. 1 (1997): 77-86.

4 Steven M. Goldstein, “ChineseCommunistPolicy toward theUnited States: Opportunities and Con-
straints,1944-1950,” in Uncertain Years: Chinese-American Relations, 1947-1950, eds.Dorothy
Borg and Waldo H. Heinrichs(New York: Columbia University Press, 1980).

5 Michael H. Hunt, “Mao Tse-tung and the Issue of Accommodation with the United States, 1948-
1950,” in Uncertain Years: Chinese-American Relations, 1947-1950.

6 Steven I. Levine, “Notes on Soviet Policy in China and Chinese Communist Perceptions, 1945-
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that Mao would never have joined an anti-Soviet alliance under any condi-
tions, in addition to Thomas J. Christensen’, amongst others. Cumulatively,
these authors have made a powerful case that Mao was committed to an
anti-American policy when the PRC was founded in October 1949. In light of
all this new scholarship, Cohen had no alternative but to backtrack from the
position he helped advance.®

This paper argues that the original advocates of the lost chance school
had seized on an idea that was partially correct: that there was an opportu-
nity for CCP-US cooperation before the conclusion of the Chinese Civil War.
In light of what we have learned about CCP-American relations in the 1940s,
it would be more appropriate to add heavy qualifiers to their positionthat
simply reject it out of hand.This paper argues that there was a very brief
period of curiosity and openness between the CCP and numerous American
civil and military personnel that made contact with Mao and his compatriots
in 1943 and 1944. During this time a cooperative relationship was indeed a
possibility, though the authors acknowledge the revisionist position that the
depth of that relationship would have been limited by Mao’s ideological affin-
ity for the Soviet Union. What might have been possible during the Roosevelt
years was the establishment of a modus vivendi with the CCP that was limit-
ed to mutual tolerance, diplomatic recognition, trade and possibly some cul-
tural contact once the country had been reunited. That this never came to
pass was the result of the Roosevelt and Truman administrations’decision
to make policy based on the advice of China hands that failed to compre-
hend how Mao’s willingness to work with Washington could have profoundly
beneficial consequences for American interests in East Asia.

The Truman administration failed to grasp that Mao’s preference was
to keep the door open to the prospect of cooperation with both the United
States and Soviet Union and that this orientation was vastly preferable to
Washington than pushing Mao fully into Stalin’s embrace. Passing on this
opportunity to court Mao—which would have entailed an alternate scenario
in which the CCP pursued its own domestic communist agenda but took
on a more neutralist foreign policy stance—was indeed a great tragedy. It is
entirely reasonable to argue that Mao would have permanently shelved his
ideological differences with the United States had Washington recognized
the merits of cooperating with him and dropped its support for Jiang and

1950,” in Uncertain Years: Chinese-American Relations, 1947-1950.

7 Thomas J. Christensen, “A ‘Lost Chance’ for What? Rethinking the Origins of the U.S.-PRC Confron-
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8 Warren Cohen, “Symposium: Rethinking the lost Chance in China. Introduction: Was There a ‘Lost
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42 YONSEI JOURNAL OF INTERNATIONAL STUDIES

the GMD. Had Truman pursued this alternative, which was advocated by
numerous American civilian and military officials stationed in China during
the war and later by his Secretary of State Dean Acheson, Mao would have
been in his debt. The alternative to the Sino-American Cold War was not true
friendship, but it was vastly superior what came between the two countries
in the 1950s.

THE ROOSEVELT ADMINISTRATION’S WARTIME INTERESTS IN CHINA, DE-
CEMBER 1941-1944

The Roosevelt administration planned to adopt a “Europe First” strategy for
fighting World War 11, but Japan’s lightning air raid on the US Pacific Fleet at
Pearl Harbor rudely forced Washington to refocus its attention on East Asia.
Propping up Britain was Washington’s overriding military priority, but once
war began with Japan, the Roosevelt administration saw military advantag-
es for the United States in supporting the Chinese resistance, which would
pin down much Japanese manpower. Additionally, the Roosevelt adminis-
tration hoped to groom China as a long-term American partner in the Far
East, which prompted a greater degree of American involvement in China’s
internal affairs. From 1941 to 1945, the United States could have forged a
cooperative, possibly even cordial, relationship with CCP that would have
secured the long-term American foreign policy aim of stabilizing the region in
the aftermath of Japan’s defeat. The CCP, which ultimately reunited China by
force in 1949, made serious attempts to convey its desire for good relations
to Washington and made earnest efforts to secure American cooperation
throughout the war. However, the CCP’s goodwill was ignored or misinter-
preted by all except a handful of junior diplomats who lacked policy-making
authority. In the end, Washington brushed past an opportunity to set the
framework for a stable security framework in East Asia due to its haste to
use the more overtly pro-western GMD as the basis for its East Asian Cold
War policies.®

China’s most pressing difficulty when the Sino-Japanese War broke out
in 1937 was the great rivalry between the GMD and the CCP, both of which
aspired to unite and rule China alone. It was nearly impossible after Pearl
Harbor for the United States to use China as a weapon against Japan with-
out wading into the complicated relationship between the two parties. GMD
leader Jiang Jieshi was relatively urbane, internationally recognized as the

9 In this paper, the authors use the new Pinyin system, but have kept older transliterated names in
quoted passages. These would include Such as: Guomindang—Kuomindang, Jiang Jieshi—Chiang
Kai-shek, Yan’an—Yenan, and so on.
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Chinese head of state and a favorite of the American press, but the United
States could not neglect the CCP because it held a strong military position
behind Japanese lines and controlled more bases than the GMD. Ameri-
can military planners soon concluded that GMD efforts to suppress the
CCP weakened China’s defenses against Japan and seriously threatened
to undermine the country’s political stability. If Washington simply caved to
Jiang’'s demands and offered exclusive support for his government in Chong-
ging, China would descend into a large-scale civil war that would benefit only
the Japanese invaders. At the same time, American planners were dismayed
by the Chongging regime’s token resistance to Japan. Meanwhile, the staff
of the American embassy could not ignore the despotic tendencies of the
Jiang regime and all but abandoned hopes that a liberal GMT-ruled China
could assume the mantle of Asian leadership Washington so desired of it.
Lieutenant General Joseph W. Stilwell, the American commander in the Chi-
na-Burma-India theatre, bluntly reported:

[Chiang Kai-shek] has no intention of making further efforts to prosecute the
war... He has no intention of instituting any real democratic regime of forming
a united front with the Communist. He himself is the main obstacle to the uni-
fication of China and her cooperation in a real effort against Japan...the United
States will not get any real cooperation from China while Chiang Kai-shek is in

power.*©

These comments reflected serious frustrations with the Chongqing regime
and its leader commonplace in American military and diplomatic quarters
during the war.

Representatives from the CCP and the American government did not
have an opportunity to meet until early 1941. The GMD had just attacked
and destroyed most of the New Fourth Army in An’hui, ending hopes for any
real military cooperation between the GMD and CCP against Japan. Some
American officials and private observers, such as Evans Carlson and Edgar
Snow respectively, sympathized with the CCP and advised the Roosevelt ad-
ministration to drop its policy of dealing exclusively with the Nationalists.!
One month after this incident, Roosevelt's Administrative Assistant Lauchlin
Currie travelled to China to meet Zhou Enlai, the CCP’s senior diplomat, in
Chongqing on February 14, 1941. Currie asked Zhou if Jiang would surren-

10 Reports by General Stilwell, The China White Paper, August 1949 (Stanford: Stanford University
Press, 1967), 68.

11 Carlson to Hornbeck, December 19, 1940, Dept. of State, Decimal File, China, 893.00/14630;
see Michael Schaller, The US Crusade in China, 1938-1945 (New York: Columbia University Press,
1979), 43-44.
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der to Japan and what the CCP’s reaction to such a development would be.
Zhou offered some information designed to “expose” Jiang, stressing that
if Jiang did not change his anti-Communist stance, a civil war was possible
and the war of resistance would fail. This would enable the Japanese to turn
their forces south against Anglo-American forces.'? Currie responded with
Roosevelt’'s message, “[t]here are more common grounds between the GMD
and CCP than their differences. | sincerely hope that the two parties will
eliminate their differences and strengthen their solidarity for the common
purpose of resisting Japan...” This was Washington’s first clear statement on
China’s internal difficulties. More significantly, Roosevelt did not conceal his
admiration for some of the CCP’s accomplishments, noting, “The Commu-
nist Party’s attitude toward peasants, women and the Japanese deserves
our commendation.”*?

It was extremely difficult for Americans to get accurate first-hand in-
formation on CCP activities in the interior provinces of Shanxi, Gansu and
Ningxia given that these areas had been placed under a GMD blockade
since 1939. GMD propaganda directed at the American public portrayed
the CCP as completely disorganized, but most Americans viewed this with a
healthy dose of skepticism.'* John Patton Davies, a junior officer in the State
Department’s Division of Far Eastern Affairs, argued that the Communists
had succeeded brilliantly in merging their doctrine of social revolution with
an upsurge in peasant nationalism in the wake of the Japanese invasion. A
report from American military intelligence described the process in some
detail:

Wherever the Eighth Route Army (Communist) penetrated, its retinue of propa-
gandists, social and economic workers, schoolteachers, etc., immediately start-
ed organizing and training the peasant masses for resistance through guerrilla
warfare. Their central idea in all these efforts was that the social and economic
level of the peasants had to be improved in order to maintain morale and to
instill among the people a will to resist Japan and support their own armies.*®

When measured against the GMD, many Americans respected the CCP de-
spite its politics because of the superior fighting prowess it consistently dem-

12 Zhongyangwenxianyanjiushi, ed., Zhou Enlainianpu[Chronology of Zhou Enlai] (Beijing: Zhongyang-
wenxianchubanshe, 1998), 503.

13 Dong Guangxian, Jiang zongtongzuan [The Biography of President Jiang] (Taibei: Zhongyangwen-
huachubanshiyeweiyuanhui, 1962), 455.

14 Tao Wentao, Yang Kuisong and Wangjianlang, Kangrizhanzhengshiqgizhongguoduiwaiguanxi [Sino-
Foreign Relations during the Anti-Japanese War] (Beijing: Zhonggongdangshichubanshe, 1995),
426-27.

15 Report of December 27, 1941, Far Eastern Section, G-2, Regional File; see Schaller, 45.
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onstrated against the Japanese. American Ambassador Clarence E. Gauss
correctly gauged the American mood in noting that the GMD’s numerous
mistakes had given the CCP an opportunity to shine.®

Washington’s greatest concern was whether the GMD could effectively
unite other partisan groups against Japan. Early in 1943, John Service, a
Foreign Service officer working partly for Stilwell, reported that the United
Front was “definitely a thing of the past.” There was no longer any question
of whether civil war could be avoided, “but whether it can be delayed at least
until a victory over Japan” given that both parties had braced themselves for
renewed fighting. The GMD in particular had cracked down on all political
dissidents, which Service predicted might swing the revolution to the left,
“going beyond the moderate democracy which the Chinese Communists
now claim to be seeking.”*’

Service feared that Washington’s alliance with the GMD would alienate
it from all other Chinese groups, which could drive the CCP toward friend-
ship with the Soviet Union out of desperation or revenge. This led Service to
reconsider an effective means for the United States to distance itself from
the GMD while still maintaining its support for China’s war against Japan.
He argued that the war had to be fought against Japan and fascism, not for
Jiang Jieshi. Above all, he insisted that the United States not take up arms di-
rectly or indirectly against the CCP, which was still a relatively unknown force
to Washington. Service further urged that American officials should go to the
Communist base at Yan’an to discover who the revolutionaries really were.!®

John Davies made a similar recommendation following a conversation
with Zhou in March 1943. Zhou reiterated his invitation of the previous
summer for a small group of American officers to set up observer posts in
Shanxi, though he wondered whether Washington would accept this oppor-
tunity. Zhou stressed that this offer was not conditional on American aid to
the CCP.*® Davies responded by advising his superiors that Jiang had to be
immediately coerced into fundamental military and political reforms if any of
Roosevelt’s East Asia plans were to be salvaged. If Jiang could not or would

16 “Memorandum of Conversation by the Second Secretary of Embassy in China (Davies),” The US
Department of State, ed., Foreign Relations of United States: Diplomatic Papers(hereafter FRUS),
1942, Vol. 1, China, GPO, 1956, 247.

17 “Memorandum by the Third Secretary of Embassy in China (Service), Temporarily in the United
States,” FRUS, 1943.China, 193.

18 Ibid.

19 Ibid.
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not change, Washington had to consider working with the Chinese Commu-
nists as a real alternative.?®

THE DIXIE MISSION TO YAN'AN AND ITS AFTERMATH: SUMMER-EARLY
AUTUMN, 1944

Jiang demonstrated his unwillingness towards cooperating with the CCP by
launching a new attack on CCP territories in mid-1943. This prompted Stan-
ley Hornbeck, senior Political Advisor to the State Department, to remind
senior GMD diplomat Song Ziwen on August 19 that Jiang's actions flew in
the face of Washington’s position that China should avoid descending into
civil war at all costs. General Stilwell went even further in his comments,
suggesting that the GMD’s blockade prevented Communist troops from be-
ing sent to the front against Japan and was thus thwarting the war effort. By
the end of 1943, Stilwell and his embassy supporters were so disillusioned
with the GMD that they decided to break the blockade of Yan’an in order
to put Americans in a position where they could learn more about the CCP
and gauge its interest in cooperation with the United States. The first group
of Americans to set foot in wartime Yan’an was made up of roughly a half
dozen journalists who arrived between mid-July and October 1944. Their
reports emphasized that a popular CCP government was leading the peas-
ants in an active guerrilla campaign against the Japanese, but even these
statements frightened GMD censors, who heavily redacted them before they
could be sent outside of China. The GMD was so rattled that it cancelled
any further visits by foreign journalists to Yan’an in October. This meant that
American readers only gained the barest glimpse of what Edgar Snow called
“the other side of the river.”?*

OnJune 21, 1944, Vice President Henry A. Wallace flew to China for high-
level talks with Jiang. Wallace informed Jiang that Roosevelt demanded that
an American delegation be permitted to meet the Communists. John Service
had stressed to Wallace in Chongging the significance of relieving Washing-
ton of its total dependence on the GMD by building ties with the CCP. Service
argued that with adequate support the Communists could transform China

20 See Gauss to Hull, October 21, 1942, FRUS 1942, China, 161-62. “We should avoid committing
ourselves unalterably to Chiang. We should be ready during or after the war to adjust ourselves
to possible realignments in China. We should wish, for example, to avoid finding ourselves at the
close of the war backing a coalition of Chiang’s Kuomindang and the degenerate puppets against a
democratic coalition commanding Russian sympathy.”

21 Kenneth Shewmaker, Americans and Chinese Communists, 1927-1945 (Ilthaca: Cornell University
Press, 1971), 158-79.
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into a viable, pro-American ally. He added that this involved only “very modi-
fied and indirect intervention in Chinese affairs.”??

During his meeting with Wallace, Jiang denounced the CCP as a Com-
intern-allied Soviet puppet. Jiang’s ultimatum for cooperation with the CCP
included CCP obedience to the GMD government, GMD command of CCP
armies and the surrender of all CCP territory. In exchange, Jiang would grant
“political amnesty” and give the CCP the right to continue operating as a po-
litical party. This was Jiang’s perennial demand and it provided no room for
bargaining. Wallace immediately sensed that there could be no Communist-
Nationalist coalition on these terms, but he did salvage Jiang’s authorization
for an American observer team to go to Yan’an.?®

The United Stated Army Observer Group, informally called the “Dixie Mis-

sion” because of its location in “rebel territory”, arrived in Yan’an on two
flights in July and August. Led by Colonel David D. Barrett, this small group
represented all the major American agencies in China: the Army, Air Corps,
Navy, State Department and Office of Strategic Services (OSS). Barrett, who
later became involved in several military schemes, supervised the mission,
while political advisors Raymond Ludden and John Service investigated the
nature of Communist policies toward the United States and Soviet Union.
The 0SS officers were to explore the possibilities of utilizing Communist
guerrilla forces against Japan.?*
Yan’an had every reason to welcome the US Army Observer Section. The
CCP intended to frame itself as the practitioner of American “democracy” as
opposed to the GMD’s one-party dictatorship. It also stood to benefit from
showcasing its military prowess and setting it against the Nationalists’ un-
willingness to fight the Japanese. Ultimately, it hoped to convince the Ameri-
cans visitors to provide military aid.?® The Central Committee saw the arrival
of the Dixie Mission as an important turning point that would position the
CCP as a major participant in the unified international anti-Fascist front.
Party elites predicted that cooperation with the United States would enable
the CCP to bring more liberated areas under its control and foresaw the pos-
sibility of continuing this cooperation after the war.

22 See Memorandum by Service, June 24, 1944, Senate Committee in the Judiciary, The Amerasia
Papers: A Clue to the Catastrophe of China, Vol. 1 (Washington, D.C.: US Government Printing Of-
fice, 1970), 575-91.

23 Alexander Bevin, The Strange Connection - U.S Intervention in China, 1944-1972 (New York:
Greenwood Press, 1992),6-7.

24 Schaller, 181-82.

25 Sheng, 151.
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The Communists gave their visitors total cooperation from the moment
the Dixie Mission arrived. Several members of the high command—Chief
of Staff Ye Jianying, Chen Yi, He Long, Peng Dehuai and Lin Biao—gave ex-
tensive briefings on the military situation and tailored their research to suit
American needs. At lower levels, cadres were assigned to each member of
the mission to provide information and assistance in a variety of areas: en-
emy and Communist orders of battle, weather, targets, rescue of downed
airmen, communications, coastal defenses, propaganda and interrogation
of Japanese prisoners. Special units guided the Americans on long excur-
sions to Communist bases behind enemy lines.?® Finally, the Communist
press celebrated this new partnership with enthusiasm in its Fourth of July
editorial:

Democratic America has already found a companion and the successor to the
cause of Sun Yat-sen, in the Chinese Communist Party and the other demo-
cratic forces.... The work which we Communists are carrying on today is the very
same work which was carried on earlier in America by Washington, Jefferson
and Lincoln; it will certainly obtain and indeed has already obtained, the sym-

pathy of democratic America.?’

The CCP did not request assistance of any kind at this point, but sought to
demonstrate its energy and determination in a bid to convince the foreign-
ers to offer help of their own accord. This quest for foreign aid, Yan’an ex-
plained, must not erode the commitment to self-reliance:

We must intensify the feeling of national self-respect and faith in ourselves, but
without boycotting foreigners; we must study the positive experience of others
while improving cooperation with them, but without worshipping and flattering
the foreigners. This is what constitutes the correct national platform; this is
what constitutes the essence of the prototype of the new man in new demo-

cratic China.?®

American government officials that visited Yan’an in 1944 liked what they
saw. American accounts have identified a handful of Foreign Service officers
with a special sympathy for the Communists and a desire to aid them, but
it was Colonel Barrett who, after less than a month in Yan’an, first recom-
mended sending arms to the Communists. In his report of August 18 calling

26 David D. Barrett, Dixie Mission:The United States Army Observer Group in Yenan, 1944 (Berkeley:
University of California Press, 1970), 29, 43-45.

27 Jiefangribao, July 4, 1944.

28 CPC Central Committee Directive on Diplomatic Work,”seeJames Reardon-Anderson, Yenan and
the Great Powers: The Origins of Chinese Communist Foreign Policy, 1944-1946 (New York: Colum-
bia University Press, 1980), 41.
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for immediate military assistance, Barrett wrote, “Since the Section came to
Yan’an, we have certainly been subject to no high pressure salesmanship
except a burning desire to convince us that they want to fight the Japanese
and help the people.” He added:

If the Communists are willing to fight and have the people on their side, it would
appear that they are worthy of the support of the United States. | believe that a
small amount of aid in the way of ammunition, automatic weapons, pack artil-
lery and signal equipment would bring immediate results. If it did not, we would
have lost very little. | am in favour of giving this aid now, not to wait until we
have sent out observers to cover areas from which reports cannot be received

for a long time.?®

The American observer most sensitive to this point was John Service, who
prepared extensive reports from Yan’an between July and November 1944
that provided a unique glimpse into the origins of American-CCP cooperation.
On July 28, he wrote, “We have come into a different country and are meet-
ing a different people.”*® The Communist capital of Yan’an seemed both a
city and a state of mind opposite to that of Chongging. Relations between
the city residents, peasants and Communist officials appeared relaxed and
informal. All voiced one thought in Yan’an: a desire to cooperate with the
United States in the struggle to defeat Japan and build a new China. Service
believed the Communists espoused a moderate revolutionary program that
was well suited to China and deserving of American support.3!

MAO’S APPEAL TO WASHINGTON: SUMMER, 1944

On August 23, 1944, CCP head Mao Zedong spoke with Service regarding
his interest in encouraging friendship with Washington and warned that the
threat of civil war was growing. Chongqing would eventually attack the Com-
munists and “China will become a major international problem.” Any hope
for preventing civil war depended on the ability of outside powers to restrain
the GMD and “among these, by far the most important is the United States.”
Mao wished to know if the American government was willing to force the
GMD to accept a democratic proposal.®? In addition, Mao specifically de-

29 Ibid., 39, 178. Report from Colonel David D. Barrett to Commanding General, The Records of US
Forces, China Theater, August 14, 1944,

30 Report No. 1 by Service, July 28, 1944, The Amerasia Papers, Vol. 1, 681-84.

31 Ibid.,Report No. 2 by Service, July 28, 1944, 684; Report No. 3 by Service, July 30, 1944, 690,
691-717.

32 American policy was of vital concern to the “democratic peoples of China.” Mao told Service the
Communists’ broad terms for political compromise in China included the basic demand that the
Chinese government “broaden its base to take in all important groups... to convene a provisional
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sired information about Washington’s current attitude toward the Commu-
nists, namely in terms of economic assistance. Mao believed that a CCP-led
China could work with the American government by becoming a vast export
market for the United States and a stabilizing force within the region:

Even the most conservative American businessman can find nothing in our
program to take exception to...China must industrialize. This can be done-in
China-only by free enterprise and with the aid of foreign capital. Chinese and
American interests are correlated and similar. They fit together, economically

and politically. We can and must work together.

Giving Service the impression that Yan'an could deliver what America want-
ed, Mao implied that he preferred to deal with Washington over Moscow:

America does not need to fear that we will not be cooperative. We must cooper-
ate and we must have American help. This is why it is so important to us Com-
munists to know what you Americans are thinking and planning. We cannot risk

crossing you - cannot risk conflict with you.33

Mao may well have exaggerated the compatibility of the long-term CCP and
American goals, but there is little reason to doubt the sincerity of his re-
marks.

In the same period, Zhou Enlai frequently contacted the United States
Embassy in Chongging to inform the Americans that the GMD was stalling
on an offensive against the Japanese in order to conserve its strength for a
civil war against the CCP. He suggested that Washington take steps to insure
that Lend Lease supplies to the GMD would not be hoarded for a civil war.
Zhou emphasized that Washington should recognize the Communist army
“as a participant in the war against fascism,” consider intervening to the
end the GMD blockade of Communist bases and that Communist armies
should receive a proportionate share of American supplies sent to China.3*

Communist power was undeniably growing and its appeal to the peas-
antry was especially strong. The CCP’s military strength had developed to
the point that it was stronger than that of the GMD in northern China, contin-
ually increasing the possibility of civil war, and with it the likelihood of some
form of Soviet intervention. Service thought Washington must consider the
advantages of dealing with this reality in the event that the CCP gained per-

National Congress.” Delegates from all parties should attend this congress which would then reor-
ganize the government and make new laws until a formal constitutional structure was created.

33 Ibid.,Report No. 14 by Service, August 19, 1944, 776; Report No. 15 by Service, August 27, 1944,
690, 786-97.

34 See FRUS, 1942, China, 99-102, 207-11, 277-328; 1943, 193-99.
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manent control of at least part of the country. He noted that American aid to
Yan’an would “affect the nature, policies and objectives of the Chinese Com-
munist Party, which was of vital, long term concern to the United States.”3®

The Communists’ efforts were not wasted and they won the support
of most American officers in China. Members of the 0SS team in Yan’an
broached the subject of American military cooperation with the CCP before
Service had even suggested it. On August 7, the 0SS began detailed dis-
cussions with Communist military personnel on how they might provide as-
sistance to OSS operations and what sort of training it might provide Com-
munist units. In its earliest form, this plan envisioned the creation of an
American training program in Yan’an teaching selected students communi-
cations, demolition and espionage skills. It was proposed that joint 0SS and
specially trained and equipped Communist units might begin anti-Japanese
operations sometime in September.3® By August 30, 0SS personnel had
started simple training classes in the use of American explosives and small
arms.%’

John Davies was convinced that American policy in China was doomed
unless the Joint Chiefs of Staff could be induced to support Stilwell’'s new
military scheme. To seize the initiative, Davies developed a plan to land
American forces in north China in cooperation with the Communists. Com-
munist forces would be provided with American arms and enlisted under
American command. Davies asserted that this held the key to both military
and political success, leading him to ask Stilwell’s permission to fly to Yan’an
to develop his plan.®® In Davies’ view, civil war was inevitable and a Com-
munist victory a near certainty. The issue that Washington had to face was
whether it would get drawn into the battle on Jiang's side, forcing Yan'an to
turn toward the Soviet Union.

In reports he sent to the OSS theater and Washington headquarters,
Captain Charles Stelle asserted that the Communist position in north China
was rock solid and predicted that the CCP’s military and popular strength
would continue to grow after Japan’s defeat. Stelle acknowledge that the
Communists were genuine revolutionaries who had “sympathy with Russia,”
but saw no evidence that Yan’an was in thrall to Moscow. Instead, the lead-
ers of the CCP appeared to believe that “the actions of the United States will
determine the immediate trend of events and thus their own long term poli-

35 The Amerasia Papers, Report No. 16 by Service, August 29, 1944, 797-800; Report No. 20 by
Service, September 3, 1944,823-25; Report No. 22 by Service, September 4, 1944, 836-42.
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cy.” Should Washington continue to supply the GMD after civil war erupted,
Stelle warned, Yan’an would seek Russian assistance “against what they
would undoubtedly regard as American intervention in Chinese affairs.”?®

Roosevelt seemed primarily interested in using the Dixie Mission to ma-
neuver both Chinese factions into a crude coalition. Neither Roosevelt’'s
words nor actions indicated he planned to support the CCP, either indepen-
dently or against the GMD. For the time being, policymakers in Yan’an could
do nothing but wait. Talks on Stilwell’s command were proceeding at a pace
that Yan’an could not control. Meanwhile, in Washington, the Roosevelt ad-
ministration was preoccupied with the upcoming election in November. Cov-
erage of the campaign in the Chinese Communist press strongly favored the
familiar and friendly Roosevelt over the “isolationist” Republican, Thomas
Dewey. Both Mao and Zhou told Service that they expected no change in
American policy until after the election.*°

ROOSEVELT’S REBUFF OF CCP OVERTURES: LATE SUMMER-FALL 1944

Stilwell was removed from China before any of the plans he, Service, Davies,
and the OSS advocated could be putin place. As early as on July 6, Roosevelt
advised Jiang to place Stilwell in command of all Chinese forces, including
the Communists. In return for Roosevelt’s efforts to treat China as a great
power, Jiang received this request, but asked the President to send a repre-
sentative to China to discuss it further. Roosevelt agreed, dispatching Major
General Patrick J. Hurley to Chongging on September 6. By this point his
initial curiosity about the CCP had worn off and Roosevelt suddenly shifted
course to a new policy of undercutting the CCP and other perceived pro-
Soviet groups. Washington now offered virtually unqualified political support
to Jiang.

In September 1944, Zhu De invited Hurley to Yan’an and on Novem-
ber 7, Hurley finally flew in for two-day conference. Hurley told Mao he had
come as Roosevelt’s personal representative to discuss matters pertaining
to China. He claimed that Jiang approved of American mediation to promote
democracy and speed the defeat of Japan through the unification of Chi-
nese military forces. To accomplish this goal, Hurley said, the Generalissimo
was prepared to recognize the legality of the CCP and allow some form of
Communist participation on the Supreme War Council.

During the discussions, Hurley revealed a new document that had been
revised by the GMD. Although Hurley had originally planned to ask the CCP

39 Ibid., 193-94. Stelle to 0SS, R&A/Kunming No.37, October 23, 1944, 0SS-Yenan Documents.
40 “Report by the Second Secretary of Embassy in China (Service),” FRUS, 1944. China, Vol. 6, 636.
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to subscribe to a broad declaration in support of the Nationalist regime,
Mao insisted that any “unity proposals” must include a procedure for the
true sharing of military/political power and American aid with the Commu-
nists. His conditions resulted in a Five Point Proposal calling on both the
CCP and GMD to pledge to work for political and military unity. It stated that
the existing central government and its military organs were to be reorgan-
ized as a broad-based “Coalition National Government.” This new govern-
ment and the GMD would adhere to a set of principles closely paralleling
the American Bill of Rights. Finally, the proposal ran, American military aid
would be equally distributed by the ruling coalition. The proposal was signed
by Mao Zedong as Chairman of the Central Executive Committee of the CCP
and by General Hurley as a witness.*

These political discussions in Chongqing reached an impasse on No-
vember 21, 1944, The Three Point counter offer was a rehash of old GMD
demands calling for the CCP to submit control of its armed forces to the
government in return for some token of political representation. Even more
troubling were Zhou’s discussions with Hurley and General Albert C. Wede-
meyer, the new commander of American Forces in China, in which the Ameri-
cans insisted that there were positive elements to the GMD’s proposals.
On December 8, 1944, Zhou told Hurley of his refusal to continue talking
on the basis of the GMD’s Three Points. Nevertheless, he carefully avoided
shutting the door on direct cooperation with Washington. Zhou expressed
the CCP position to explore “concrete problems of our future military coop-
eration” and thereby working with the US. However, this was shot down by
Hurley almost immediately.*?

The CCP reaction to these developments came directly from Mao through
Barrett. Mao asked why the Americans raised hopes for a genuine coalition
in the Five Points and then asked Yan’an to “tie its hands behind itself” by
accepting Jiang’s Three Pointslf no coalition were possible, then the CCP
would move to establish a separate Chinese government even if the formal
existence of two Chinese governments destroyed all pretensions of Chinese
unity. Mao told Barrett that Yan’an could turn to Britain or the Soviet Union
if American aid was not forthcoming because he knew this was exactly what
Washington hoped to prevent.Whatever the outcome of the political duel
with the GMD and the CCP, the Washington still might be able to salvage
their relationship through military cooperation, Mao noted. The CCP would

41 For more detail on the Five Point Proposal, see The China White Paper, August 1949, 74-75.
42 Schaller, 201. Zhou to Hurley, December 8, 1944, Box 97, folder 13, Hurley Paper; Hurley to Zhou,
December 11, 1944.
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cooperate in joint operations and willingly serve alongside or even under
American forces.*®

From mid-December 1944, the Communists engaged in a desperate
gamble to circumvent Hurley. However, almost from the moment of his ar-
rival in China, Patrick Hurley took it as his mission to achieve the unification
of all Chinese military and political groups under Jiang’s leadership. In doing
so, Jiang and Hurley fed each other’s fear of conspiracy. Jiang warned the
ambassador that all of their shared opponents, including Stilwell, Service,
Davies, Barrett and various journalists, were Communist agents, to which
Hurley indicated agreement. Jiang also thanked Hurley for saving all Asia
of from Communist conquest, while Hurley assured his host that “when the
war with Japan is over your well-equipped divisions will have a walk over in
their fight with the Communists.”44

FADING HOPES FOR US-CCP COOPERATION: WINTER 1945

The CCP reacted by committing itself against Hurley. Mao intended to let the
world see the practical cooperation document Jiang refused to endorse. This
would obviously embarrass Hurley, who had signed the Five Point Proposal
as testimony to its reasonableness, but now insisted that Yan’an accept the
GMD’s radically different Three Points.*® At the end of December, Zhou sent
Hurley a message informing the American that he would never resume “ab-
stract discussions” with the GMD until the blockade of Yan’an was lifted,
political prisoners were released, repression of political dissent ceased and
the Five Point Plan was accepted as the basis for all negotiations.*®

As those Americans who supported cooperation with Yan’an lost influ-
ence, the CCP desperately sought to communicate with President Roosevelt.
On January 9, 1945, Mao and Zhou handed Major Roy Cromley, the acting
commander of the Dixie Mission, a message to be sent directly to Washing-
ton through military channels. If Roosevelt received them as “leaders of a
primary Chinese party,” Mao and Zhou would travel to Washington.”*" This
revealed the lengths to which the CCP was prepared to go in its effort to win
American support and a measure of international legitimacy. After learning
of this, Hurley urged Roosevelt to refuse to meet with the Communists and
instead press on with a plan to win Soviet support for Jiang at the upcom-

43 Barrett,Dixie Mission, 75-76.
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ing Yalta Conference. Hurley insisted this two-pronged response would bring
the CCP back to Chongging and pave the way for an American-mediated
compromise.

Still, the CCP imagined that if it could send representatives directly to
America they might be able to make contact with sympathetic officials. For
both this reason and their desire to achieve an aura of political legitimacy,
the CCP demanded that it be included in the Chinese delegation to the up-
coming San Francisco conference of the United Nations. They requested
that Roosevelt pressure Jiang to include several Communists in the Chi-
nese delegation, expecting him to take Zhou. However, at Hurley’s urging,
the president deftly parried this request. On March 15, Roosevelt did ask
Jiang to permit Communist participation as a sign of good faith, but Jiang
responded by selecting a single Communist, the aging and obscure Dong
Biwu.*®

At Stilwell’s departure, Hurley's growing hostility and the diminished
power of the GMD in many areas compelled the CCP to think in terms of
expanded military action. The CCP de-emphasized the likelihood of achiev-
ing a coalition with the GMD. However, on December 15, 1944, John Davies,
Colonel Barrett and Colonel Willis H. Bird of the OSS flew to Yan’an, giving
the CCP’s leaders new hope. They told Bird that “the people of north China
looked upon the United States as their best friend and General Wedemeyer
as the commander-in-chief and would follow his military orders if he chose
to give them.”*® Nevertheless, the CCP had little success with General Wede-
meyer. Wedemeyer preferred to cooperate with Jiang and defer to his au-
thority. Although he remained opposed to aiding the CCP without Jiang’s ap-
proval, Wedemeyer retained some interest in utilizing Communist guerrillas
against the Japanese.

While some American officers in China still thought Washington needed
to cooperate with the CCP, Solomon Adler, the Treasury Department repre-
sentative, wrote to the Treasury Secretary that the president’s special envoy
totally misunderstood and misrepresented reality. He argued that it was the
GMD, and not the CCP that desperately needed American pressure. Jiang
possessed a “death wish,” a drive to precipitate civil war and Adler hoped
that the president would put a leash on Hurley. At the very least, American
policy must not promise Jiang support in a civil war, which Hurley’s contin-
ued blunders might well provoke. Adler warned against the complete aliena-

48 See Roosevelt to Chiang, March 15, 1945, FRUS, 1945, Vol.7, 283-84.
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tion of the CCP, which threatened to turn China into a focal point of the com-
ing Soviet-American conflict.>°

On February 28, 1945, all the political officers in the American embassy sent
a cable to the Secretary of State, Edward Stettinius, Jr. while Ambassador
Hurley and General Wedemeyer were off in Washington for consultations.
They warned that the ambassador’s actions had compromised any chance
for peace and unity in China. The only hope for averting civil war lay in dem-
onstrating America’s willingness to cooperate with Yan’an and to press Jiang
into sharing power. Even the small group of OSS officers still in contact with
the Communists warned General Donovan that Hurley had destroyed almost
any chance for peace in China and had no credibility outside Jiang’s clique.

However, American decision makers in both China and Washington
chose to ignore or reject the prospect of working independently with the
CCP. Despite some conciliatory gestures, American policy focused almost
solely on the question of how to minimize the CCP’s power, either through
cooperation with the Soviet Union or by bolstering the GMD. From December
1944 until June 1945, the pattern was punctuated only by Yan’an’s tenacity
in struggling against the tide.

Although the CCP felt many disappointments during the preceding
months, the Communists still believed “America would eventually realize
that support of the Central Government was not the best way to fight the
war, to speed China’s progress toward democracy or to ensure stability in
the Far East.” Mao was convinced that unless Washington forced the GMD
to establish a more representative regime “all that America has been work-
ing for will be lost.” Mao was disturbed by the contradictions in American
behavior. Those Americans visiting Yan’an usually praised the Communists
and expressed a desire to work with them, yet Washington and Hurley con-
tinued to support the GMD. Although Hurley might choose to call this nonin-
tervention, Mao thought otherwise. He argued, “[T]here is no such thing as
America not intervening in Chinal You are here, as China’s greatest ally. The
fact of your presence is tremendous.”®*

50 Ibid., 208. Adler to White and Morgenthau, January 16, 1945.
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Vol. 2, 1400-402.
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THE WINDOW CLOSES: LATE WINTER/EARLY SPRING 1945

The dramatic developments in China during early 1945 coincided with the
momentous Yalta Conference of early February. Roosevelt sought to strike
a bargain, accepting the reality of an expanded Soviet sphere in hopes of
securing general Soviet cooperation in postwar diplomacy.®? Clearly, the
president hoped to seal off China from Soviet political influence and in this
controlled environment compel the CCP to join a GMD-dominated coalition.
The president looked to a postwar world divided into “spheres of interest.”
If China could not be a great power, it must at least fall into the American
sphere, thus Roosevelt urged Stalin to secure his desired Manchurian port
and railroad privileges by negotiating a treaty with Jiang’s government. Sta-
lin seemed willing to trade a pro-American China for special Soviet privileges
in Manchuria.®3

The CCP’s position continued to deteriorate. Service’s tenure in Yan’an
was cut short on March 30 on Hurley’s orders that he return to Washington
immediately. Mao asked that Service convey to Washington the CCP’s pledge
to fight Japan and assist American forces “whether or not they received a
single gun or bullet.” Mao stressed that after Japan’s defeat, Washington
and the CCP should try to avoid conflict.>* It was all for naught, though; Ser-
vice's forced exit on April 4 eliminated the last remaining communications
channel between the CCP and United States.

Through March and early April, Hurley and Wedemeyer made the Wash-
ington rounds, securing support from the Joint Chiefs, the president and the
War Department. Late in March, Wedemeyer and Commodore Milton Miles
of Naval Group China all appeared before the Joint Chiefs to discuss the
situation in China. These three leading Americans all agreed that the Com-
munists were a minor, weak party whose “rebellion in China could be put
down by comparatively small assistance to Chiang’s central government.”%®
Wedemeyer went on to tell his colleagues in the War Department and Secre-
tary of War Henry Stimson that Jiang had vastly improved the quality of his
forces and would have little difficulty destroying his domestic opposition.®

The dissidents among the junior officers-Davies, Service and Atcheson-
had been removed from China. Congress expressed the only strong opinion

52 For more details, see Diane S. Clements, Yalta (New York: Oxford University Press), 1970.
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other than Hurley’'s that the president took into account. In March, Con-
gressman Walter Judd delivered a savage speech in the House denouncing
American critics of Jiang. Judd defended the generalissimo as a great patriot
and loyal ally, denouncing the CCP as an evil Soviet puppet that desired a
“Red China” that would endanger the interests of the United States. John
Foster Dulles warned against any desertion of the GMD so “that the 400
million of China shall not become harnessed to the predatory design of any
alien power.” Jiang had come to rely on the “ultimate support of the Chris-
tian democracies, notably the United States.”®”

Whatever hopes the CCP retained for a presidential reversal of America’s
China policy were ruined on April 2. In a Washington press conference, Hur-
ley announced that Washington would exclusively support China’s central
government and would have nothing to do with what he called “the armed
party” and warlords. Furthermore, in addition to denying that the Commu-
nists had ever requested American military aid or political recognition, he
also insisted that only minor issues separated the Communists and Nation-
alists. This implied that Yan’an’s refusal to enter into a coalition with the
GMD was completely unwarranted. Hurley went on to lump the Communists
together with various separatist movements and “decadent” warlord fac-
tions.®® He also warned that he would not tolerate any dissent from his di-
rective that the United States and its agents would support only the GMD
regime. Anyone who did not follow his orders would meet the same fate—re-
call and disgrace—that had befallen Stilwell, Gauss, Davies, Barrett, Service
and Atcheson.®®

Reacting quickly to Hurley, the April 5 edition of the Xinhua ribao printed
an editorial denouncing these assertions. The CCP organ claimed that Hur-
ley completely misunderstood and distorted the true Communist effort to
collaborate with the United States against Japan. It argued that American
policy would only encourage civil war and prolong China’s suffering.®® This
was followed on April 9 and 10 with the publication of a major article attack-
ing American imperialist policy in Latin America.’* The unspoken message
was that postwar Asia would look similar to an oppressed and exploited
Latin America controlled by United States.
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Whatever slim possibility remained for a modification of American policy
in China died in mid-April along with Franklin Roosevelt. Inexperienced in
foreign affairs and heavily suspicious of the Soviet Union, Harry Truman was
easily swayed by the anti-Communist opinions of advisors like ambassador
to Moscow Averell Harriman, Assistant Secretary of State Joseph Grew and
Navy Secretary James Forrestal. These consultants deeply feared Soviet be-
havior in Europe and Moscow’s possible expansion in Asia. By and large
these men agreed that Stalin planned to seize a foothold in northeast Asia
and leave only after installing puppet revolutionary movements in power. In
May, Harriman warned Truman that international Communism under Soviet
direction had begun an aggressive march. He predicted that within a year
at least half, possibly all, of Europe would be “Communistic.” If the United
States made the terrible error of supporting Communist armies in China
against Jiang they would ultimately put two or three hundred million people
under the Kremlin’s marching order.®?

On June 6, the New York office of the leftist Asian affairs journal, Amera-
sia, was raided by the FBI in what became the so-called “Amerasia Case.”
John Service and five others were charged with violations of the espionage
law for possessing stolen government documents. Yan’an considered the six
as “friendly Americans sympathetic to China’s cause of resistance and de-
mocracy,” and the arrests were interpreted as a clear sign of the reactionary
tendency in the United States.®® This incident finally shattered the CCP’s last
hope that more moderate views might prevail in Washington.

Hurley’s public condemnation and ridicule of the CCP, Roosevelt’s death,
Truman’s growing resistance to Communism and developments inside Chi-
na forced the CCP to reappraise its policy towards the United States. Be-
tween April 23 and June 11, the Seventh Party Congress met in Yan'an,
where Communist officials argued the merits of continuing to seek Ameri-
can cooperation in solving China’s political and military crises. Mao warned
of an American-GMD conspiracy to launch a civil war as soon as the forces
the Chinese mainland had been cleared of Japanese aggressors. On July
11, 1945, Mao Zedong released his famous “Yugongyishan (The Foolish Old
Man Who Removed the Mountains)” speech to conclude the Congress. In it
Mao decried the two “dead weights” of imperialism and feudalism that lay
upon the Chinese people. Hurley and other unspecified American leaders
were clearly identified as enemies of China who plotted to send American
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forces against the Communists’ “liberated areas.” Mao pledged that the
CCP would fight any such American effort.®*

Mao’s general theme was elaborated specifically in Jiefangribao on June
25, 1945. The editorial charged that the true friends of China-identified as
the dead Roosevelt and the powerless Welles, Wallace, Gauss and Stilwell-
had been replaced by an imperialist and reactionary clique who advocated a
policy that recognized the GMD government’s regressive leader, Jiang, rath-
er than the great strength of the Chinese people. The Communists warned
that any decision to intervene on Jiang’s behalf would inevitably involve
Americans in a Chinese civil war. The CCP stressed that if imperialists like
Hurley did not “withdraw their hands ... then the Chinese people will teach
them a lesson they deserve.”®® In mid-July, Mao, no longer doubtful that Hur-
ley’s policy was the policy of the American government, wrote three articles
for the CCP press attacking the United States. Even though the war against
Japan had not yet ended, cooperation between the CCP and Washington
now seemed impossible.

CONCLUSION

American policy towards China during the anti-Japanese war can be sum-
marized as supporting Jiang and tolerating the CCP so long as it was useful
in resisting Japan. It is important to keep in mind that the very basic aim of
American policy was to acknowledge that Jiang’s Nationalist Government
was the only legitimate government representing China while the CCP was
only one faction to be used against the Japanese. Although Roosevelt was
not satisfied with Jiang, he truly believed that there was no man in China who
could serve as a better leader. Deputy Secretary of State Sumner Welles ex-
pressed the same idea that Jiang was the only Chinese leader who could
keep the Chinese armies in the field against the Japanese and who would be
able to hold the Chinese people together after the war.®® The president, said
Wedemeyer, ordered all American military officers to “support the existing
Chinese government.” No aid would be given to any “elements” in China that
Jiang did not approve, whether or not “the decision seemed wise.” Hence-
forth, Wedemeyer instructed all army personnel in China not to “assist, ne-
gotiate, or collaborate in any way with Chinese political parties, activities or

64 For more details, see Mao Zedong xuanji [Selected Works of Mao Zedong], Vol. 3 (Beijing: Waiwen-
chubanshe, 1965), 255-324.

65 See Jiefangribao, June 25, 1945.

66 Sumner Welles, Seven Decisions that Shaped History (New York: Harper and Brothers Publishers,
1951), 15.
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persons” without his authorization.®” Hurley assembled embassy personnel
to hear him lecture on the danger of dallying with Communists, declaring
that Americans were in China to ensure that all military and political factions
were united under Jiang’s leadership.5®

On the other hand, the CCP’s dealings with the Americans were based to
a large extent on a realistic acknowledgement that the Soviet Union was ab-
sent from the Far East and that the United States was the only allied power
with resources in the area. The CCP would have cooperated with Washington
despite American repugnance for its beliefs. The CCP chose its way accord-
ing to its environment and the obstacles it faced, hoping to gain American
acceptance as a legal party. In order to woo the Americans, the CCP even
identified their political program with the American brand of democracy.%®

As early as 1936, Mao Zedong had told Edgar Snow that he consid-
ered America as a potential ally against Japan.” When the United States en-
tered the war after Japanese attack on Pearl Harbor, the CCP applauded the
American war effort and portrayed the United States as a progressive ally
against fascism. More specially, the Communists applauded both Roosevelt
and Wallace as progressive heroes fighting against American reactionar-
ies.”t Zhou, the CCP representative in Chongging, did everything imaginable
to court the personal friendship of Americans, continually inviting embassy
staff and journalists to informal discussions. Zhou declared that the Com-
munists led an independent revolutionary movement, that the history of the
Party was marked by “Comrade Mao’s idea to form a line for Chinese Com-
munism-to make Marxism and Leninism Chinese.””? This revealed his de-
sire to maintain a pragmatic and independent stance.

The New Democracy initiative prescribed cooperation with the National-
ists as the legitimate government of China. In July, 1944 Mao told foreign
journalists:

The fundamental policy of democracy had been unchanged. It would
remain unchanged under any conditions because concrete conditions

67 Schaller, 207. Memorandum of a talk with Wedemeyer, January 17, 1945, Chennault Papers,
Memorandum by Wedemeyer, January 30, 1945, Box 1, Wedemeyer Files.

68 John P. Davies, The Dragon by the Tail (New York: Norton, 1972), 402.

69 The CCP’s United Front performance was so impressive that the Chinese Communists managed
to persuade John Service to believe that their political program is simple democracy. This is much
more American than Russian in form and spirit. See John Service’s memo in J. W. Esherick (ed.),
Lost Chance in China (New York: Random House, 1974), 308-16.

70 See Edgar Snow, Red Star over China (New York: Random House, 1938), 80-81.

71 Mao, Selected works, Vol. 3, 27-29.

72 Schaller, 182-83.Transcript of speech by Zhou Enlai at Yan’an, August 10, 1943, Dept. of the Army,
G-2 Regional File, China, 1933-44.
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in China dictated continuation of democratic policies for a long time to
come. What China needs most was democracy-not socialism. We were
still very far from socialism.”

With regard to foreign policy, Mao emphasized the main theme of unity
against Fascism, minimizing the role of the Soviet Union in China and maxi-
mizing that of the Americans. He thought cooperation between the United
States and CCP would be beneficial and satisfactory to all concerned.

The CCP was never the Soviet puppet that many Americans supposed.
Although the Soviets had instigated the formation of the CCP in 1921, Mao
had repudiated Soviet control in 1935 and had eased out of the topmost
positions the “twenty-eight Bolsheviks,” young Chinese trained in the Soviet
Union who had been running the party largely as an arm of the Comintern.
The experience of strained relations with Stalin’s Russia made the CCP lead-
ership want to maintain a certain distance from the Soviet Union.

To Soviet Communists Mao Zedong was an apostate, both because
of his heretical beliefs and his rejection of Soviet direction.” On June 10,
1944, Stalin told Harriman that Jiang was the best man available to run
China under the existing circumstances. He maintained that the Chinese
Communists were “not real Communists” but “margarine Communists.” The
year before, Stalin had dismantled the main Soviet foreign infiltration organ-
ization, the Third (Communist) International (Comintern).” On August 31,
1944, talking to Hurley in Moscow before he arrived to China, Soviet Foreign
Minister Vyacheslav Molotov denied any Soviet connection with the CCP and
insisted they had no relationship whatsoever to Communism. This was even
more of a blanket repudiation of any Soviet relationship with the CCP than
Stalin had made in June to Harriman.™

Nevertheless, American leaders assumed that Moscow would use the
CCP after the war to undermine the Nationalists and gain control of at least
part of China. Therefore, the shadowy Naval Group China began assisting
the Nationalists’ preparations for civil war by secretly training an army of
anti-Communist guerrillas in 1942. Although flexibility was the CCP’s short-
term objective, it did not imply that there was no common interest between

73 For Mao’s presentation of CCP domestic policy to foreign journalists, see interviews with Gunther
Stein and Maurice Votaw, in Service, Report no. 3, July 30, 1944, The Amerasia Papers, Vol. 3,
691-702.

74 Bevin, 6.In China, Mao Zedong also asserted the revolution would be won by the oppressed peas-
ants, not, as Marxist theory called for, by the industrial proletariat, which represented less than one
percent of the Chinese population.

75 Ibid., 4-5.

76 lbid., 12.
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itself and the United States. If only the Americans could be made to under-
stand that the CCP was not Stalin’s puppet in Asia, mutually advantageous
relations between Washington and the CCP could have developed. In the
end, the United States passed on the opportunity to keep the CCP from grav-
itating closely towards the Soviet Union, which resulted in a quarter century
of needless hostility between Washington and China’s new rulers. Y
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The emergence and incremental intransigence of global environmental degrada-
tion and climate change discourses into social sciences have, in recent years,
provided a fecund ground for debate and analyses of wide ranging geopolitical
ramifications the predicted climatic variations would present for national se-
curity and human well-being. It is commonly held that climate-induced crises,
in the next two to three decades, will exacerbate already fragile relations be-
tween Sub-Saharan African, the Middle Eastern, and South and Southeast Asian
states, destabilize regions, topple governments and issue in mass migrations,
widespread pandemics, and food scarcity. The following study aims to closely
investigate the security implications resulting from global climate change and
explore the geopolitical dimension of the relationship between environmental
degradation and armed conflict. In attempting to better understand the impacts
the destabilizing climatic patterns may have on human and national security,
the appraisal of available policy and strategic responses by governments, the
military, and non-governmental actors, will be given due consideration.

Introduction

The gradual emergence and incremental intransigence of environmental
and global climate change discourses into social sciences in general and
studies of international relations, in particular, have in recent years provided
a fecund ground for debate and analyses of wide ranging geopolitical rami-
fications the predicted climatic variations would present for national secu-
rity and human well being. The 2014 Intergovernmental Panel on Climate
Change Report predicts that increased occurrence, duration, and intensity
of droughts, rising sea levels, and flooding can pose significant challenges to
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national stability and eventuate in global economic vulnerabilities and politi-
cal instabilities as well as internal civil and political unrest and “inter-group
violence by amplifying well-documented drivers of these conflicts such as
poverty and economic shocks.”* Conflict over basic natural resources, i.e.
water, oil and gas, scholars predict, may strain relations between states and
engage them militarily.

Internal government reviews, climate and security conferences, and do-
mestic security reports focus increasingly on the strategic challenges posed
by changing global climate. It is commonly held that climate-induced cri-
ses the next two to three decades will exacerbate already fragile relations
between Sub-Saharan African, the Middle Eastern, and South and South-
east Asian states, destabilize regions, topple governments, and issue in
mass migrations, widespread pandemics, and food scarcity. A proliferation
of studies, chief among them being the 2007 CNA National Security and
the Threat of Climate Change report suggest that, “the projected climate
change is a threat multiplier in already fragile regions, exacerbating condi-
tions that lead to failed states — the breeding grounds for extremism and
terrorism.”? The University of Toronto’s “Project on Environment, Population
and Security” predicts that environmental change will significantly stress
or reduce the supply of vital natural resources, such as fresh water, crop-
land, forests and fisheries, leading to environmental scarcity and increased
probability of armed conflict.® A quantitative study conducted by the State
Failure Task Force assembled at the request of US policymakers to identify
factors associated with serious internal crises, concluded that massive en-
vironmental damage provoked by general patterns of global climate change
could directly contribute to political collapse and destabilization.* Similarly,
studies conducted by the North Atlantic Treaty Organization and the Swiss
Peace Institute assessed the potential for environmentally induced conflict
to be assisted and exacerbated by proximate causes of social, political, and
economic nature. In 2009, the United States Central Intelligence Agency

1 The Intergovernmental Panel on Climate Change, “Climate Change 2014: Impacts, Adaptation,
and Vulnerability (Summary for Policy makers),” http://ipcc-wg2.gov/AR5/images/uploads/IPCC_
WG2AR5_SPM_Approved.pdf, (accessed 23 April 2014).

2 The CNA Corporation, “National Security and the Threat of Climate Change,” https://www.cna.org/
sites/default/files/news/FlipBooks/Climate percent20Change percent20web/flipviewerxpress.
html, (accessed 23 April 2014).

3 The University of Toronto Project on Environment, Population and Security, “Project Description,”
http://www.homerdixon.com/projects/eps/descrip.htm, (accessed 23 April 2014).

4 Center for Conflict and International Crisis Management, “State Failure Task Force Report: Phase
Il Findings”, University of Maryland, 2000, http://www.cidcm.umd.edu/publications/papers/SFTF
percent20Phase percent20lIl percent20Report percent20Final.pdf, (accessed 23 April 2014).
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(CIA) has launched the Center on Climate Change and National Security with
a mandate to oversee “the national security impact of phenomena such as
desertification, rising sea levels, population shifts, and heightened competi-
tion for natural resources”® and provide American policymakers with infor-
mation and analysis on the effects climate change can have on security. In
its 2010 Congress mandated Quadrennial Defense Review, the Pentagon
planners included climate change among national security threats. Such
developments should be seen in the broader context of the potential for
conflagration in the Arctic region, as it undergoes significant climatic trans-
formations. Global governance gaps in this area “threaten to fuel major dip-
lomatic tensions among regional actors over natural resources, navigation
rights and fishery management”® increasing competing claims to continen-
tal shelves and economic trade routes, worsening diplomatic frictions, and
resulting in pronounced regional and international instabilities between ma-
jor powers, the United States, Canada, Norway, Russia, China, and Japan.

In view of the above, the following study aims to closely investigate the
security implications resulting from global climate change and explore the
geopolitical dimension of the relationship between environmental degrada-
tion and armed conflict. In attempting to better understand the impacts, the
destabilizing climatic patterns may have on human and national security,
the appraisal of available policy and strategic responses by governments,
the military, and non-governmental actors will be given due consideration.
Based on that, the article will seek to bring together viable policy options
that should prove well suited for improving global governance architecture/
framework oriented towards abetting/ with regard to environmentally in-
duced conflicts, population displacements, and serious political and diplo-
matic disequilibria.

Environmental Change and Conflict: An Overview of strategic drivers of
the international security consensus

Environmental security, Richard Matthew et al. note in “The Elusive Quest:
Linking Environmental Change and Conflict,” is a highly contested term which
seeks to account for disparate forms of human vulnerability by relating them
directly to resource scarcity and its consequents, chief among them, vio-

5 CIA News and Information, “CIA Opens Center on Climate Change and National Security”, Central
Intelligence Agency, https://www.cia.gov/news-information/press-releases-statements/center-on-
climate-change-and-national-security.html, (accessed 23 April 2014).

6 Corneliu Bjodi, “Keeping the Arctic ‘Cold’: The Rise of Plurilateral Democracy?,” Global Policy 4, no.
4 (2013): 347.
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lent conflict. Although, consensus on the directionality of causation is pres-
ently lacking, some scholars have underscored the importance of positing
climate change in the context of political, social, and economic variables.
Advocates of this, most prominently, Thomas Homer-Dixon, believe that en-
vironmental factors are necessarily related to intra- and inter-state conflicts
and present a viable threat to national and international security.” Scarcity
of renewable resources caused by patterns of global warming, Homer-Dixon
and scholars affiliated with the Toronto School contend, may precipitate in
economic decline, social segmentation, and mass population migration,
thus putting significant stress on national infrastructures with predictably
negative socio-political effects.® Gleditsch and de Soysa hold that environ-
mentally induced depletion of resources will reduce agricultural production
and create extreme conditions of poverty and food scarcity, which increase
the probability of conflict. Societies, challenged by limited knowledge base
and constrained by inadequate human, social, and institutional capital as
well as confronted by their own domestic “ingenuity-gap”, Homer-Dixon ar-
gues, will be increasingly unable to quickly and effectively adapt to the shift-
ing and fluctuating conditions on the ground, causing them to fall into social
disrepair and violence.

Critics of the above view contend that resource scarcity ought not to
serve as a sufficient explanatory variable of social unrest and violent con-
flagration. Alleging myopic view of the causes underlying conflict, some
scholars argue for a more expansive and more convincing explanation of
its determinants. Notwithstanding the proliferation of bleak climate change
scenarios and their adverse implication, Richard Matthew, Geoffrey Dabelko
and Steve Lonergan hold that human proclivity toward innovation and adap-
tation is much more robust and dynamic than scholars such as Homer-Dixon
allow. By countering overt conflict with cooperation, these scholars believe,
it is increasingly possible to imagine that future trajectory of development
and adaptation will be guided by collective and inter-state problem solving.
Such a pronounced plurilateral response to climatic variations will very likely
result in greater democratic and trade openness, development of coping
and adjustment mechanisms through the introduction of intergovernmental
entities and panels for global climate norms regulation and oversight as well
as emergence of active and mobile networks of transnational legal regimes

7 Thomas Homer-Dixon, and Jessica Blitt (eds.), Ecoviolence: Links among Environment, Population,
and Security (New York: Rowman and Littlefield, 1998).
8 Thomas Homer-Dixon, Ingenuity Gap (New York: Knopf, 2000).
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and nongovernmental organizations working to abet and eradicate the root
causes of resource scarcity and resource competition-induced conflicts.

To counter the scholarly pessimism surrounding the relationship be-
tween environmental stress and security concerns, Richard Matthew rec-
ommends embracing an expanded mid-temporal range view of the problem.
In so doing, questions of mal-adjustment, poverty, and scarcity, which have
come to dominate scientific-social research and discourse, will lose their
urgently compelling power, revealing instead a potential for learning, inno-
vating and adapting to the effects of the much changed environmental sce-
nario, rather than merely glimpsing with alarm on its fragmented, short-term
picture. And, although the possibility for poverty and violent conflagration
assisted by weak political institutions is a present and abiding possibility,
the view of “societies collapsing into acute violence under additional burden
of environmental stress may be mistaken.”® The claim, however compelling,
has failed to persuade. The current trend in political, diplomatic and mili-
tary circles hints at increased investment in and commitment to drawing up
detailed plans for a wide variety of contingencies, including, in addition to
threats stemming from nuclear terrorism, deadly pandemics or biological
warfare, the exploration of strategic political responses and military initia-
tives concerning sustainable security by the United States and India, among
others.

Climate Change and the United States National Security Imperatives

The United States Department of Defense 2006 Quadrennial Defense Re-
view (QDR) identified climate change as a serious threat to America’s na-
tional security. The “irregular, disruptive, traditional, and catastrophic chal-
lenges are surfacing as a result of global climate change ... with disastrous
consequences” requiring blending of “the sustainability tenets of environ-
mental security, ecological economics, and social/environmental equity
with the pillars of democratic peace theory” with a purpose of “avoiding the
unmanageable and managing the unavoidable.”*° Identifying global climate
change as an asymmetric strategic and security challenge, the US Depart-
ment of Defense, fearful of the potential disruptions to its operational and
tactical capabilities, deems the creation of a tangible “roadmap to victory”
over its climatic superior, an indispensible tool in the military arsenal. The

9 Richard A. Matthew et al., “The Elusive Quest: Linking Environmental Change and Conflict,” Cana-
dian Journal of Political Science 36, no. 4 (2003): 864.

10 John T. Ackerman, “Climate Change, National Security, and the Quadrennial Defense Review,”
Strategic Studies Quarterly, (Spring 2008): 56.
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report recognizes that the ‘chaotic climate system’ will bring about precipi-
tous surprises and much uncertainty, necessitating conventional and un-
conventional responses, encouraging “innovation, agility and adaptability,
collaboration and partnership”*! in the interest of protecting the nation’s
security. Such an endeavor, the US Defense Department recognizes, can
yield dividends if agile, dynamic and continuous change and reassessment
of strategies will readily inform the building of networks of global commu-
nication, cooperation, and intelligence gathering. Ackerman points out that
operationalizing the strategy will require, however, a commitment to the miti-
gation of the effects of global climate change and resilient adaptation to its
inhospitable consequences.*?

By placing climate change on par with other security threats, i.e. ter-
rorism, the US Department of Defense aims to accentuate the severity of
its potentially adverse outcomes and consolidate a capacity and capability
building efforts necessary for authoritative and successful response and
management of eventual crisis situations. It is projected that such an ini-
tiative will require the Department to acquire resources for building ‘part-
nership capacity’ and ‘outsourcing’ authority in delegating tasks to other
subcontracting entities; install precautionary measures which would ease or
eliminate possibility of escalation of conflict or “prevent problems from be-
coming conflicts and conflicts from becoming problems”*3; and increase the
freedom to act aggressively against threats with all “elements of national
power, not just the military.”**

The report recognizes that for the United States to be successful in its
stated mission, it must adjust its initiatives to four main categories of pro-
spective environmental challenges: traditional; irregular; disruptive; and
catastrophic. Although, present US interests already call for mobilization
of traditional military instruments in conventional activities, environment-
driven challenges may necessitate deployment of the military in severe in-
stances of mass flooding, droughts, and heat waves. It is acknowledged that
climate change would also extend the duration of deployment and “magnify
the scale and intensity”*® of the problem at hand. Shifts in seasonal snow-
melts, increase in droughts, quadrupling frequency of wildfires, extreme
precipitation resulting in devastating floods, lengthened cyclone season,
and threats of disease outbreaks and large-scale pandemics, can lead to

11 lbid., 57.
12 Ibid., 58.
13 Ibid., 59.
14 Ibid.

15 Ibid., 60.
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mass population migrations and put significant stress on state infrastruc-
ture and administration with significantly destabilization impacts on respec-
tive governmental entities. Researchers predict “a sea level rise of one to
five meters by 2100 would displace roughly between 130 and 410 million
people.”*® Such a scenario, the report concludes, must meet with realistic
and urgent military and logistical planning. The loss of the means of subsist-
ence following widespread natural disaster, presents the military with an ir-
regular challenge, that of massive movements of ‘environmental refugees.’
It is projected that the expansion of arid landmass and deserts in China,
Tunisia, Morocco, and Libya, as well as soil erosion in Egypt, Turkey, Louisi-
ana, and Alaska, alone, will intensify the migratory patterns of populations
and put significant stress on potential host countries, requiring support and
management mechanisms suitable for attenuating prospective outbreak of
social, economic, and political frictions and conflict.

Erosion, desertification, deforestation, irregular floods and droughts, and
pandemics can also prove disruptive to vital US security interests. It is pre-
dicted that climate change-induced famine, water stress, and vector-borne
disease will, in the severity of their consequences, exceed those resulting
from revolutionary political upheavals or technologies aimed at countering
US interests and capabilities. The US Department of Defense recognizes
that risk of recurrent pandemics will have “broad and complex ecological,
security, and social ramifications for humans”” pushing many states to the
brink of failure and collapse, thus dispersing further the risk of social and
political destabilization across ever wider regions of the globe. State failure
contagion induced by environmental stress will present the United States
with catastrophic challenges, comparable only, the Defense Department
projects, to “WMD-like effects against US interests.”*® Security specialists
contend that suboptimal living standards in parts of Asia, Africa, and the
Middle East, exacerbated by degradation of the environment, collapse of
natural ecosystems and its attendant health and social consequences,
will significantly upset normal patterns of subsistence, degrade the quality
of life, and increase the probability of political instability and state failure.
Moreover:

16 Robert J. Nicholls et al., “Global Estimates of the Impact of a Collapse of the West Antarctic Ice
Sheet,” 2006, http://www.mi.uni-hamburg.de/fileadmin/fnu-files/projects/atlantis/annex6.pdf,
(accessed 23 April 2014).

17 Ackerman, “Climate Change, National Security, and the Quadrennial Defense Review,” 69.

18 Ibid.
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Economic and environmental conditions in already fragile areas will further
erode as food production declines, diseases increase, clean water becomes
increasingly scarce, and large populations move in search of resources. Weak-
ened and failing governments, with already thin margin for survival, foster the
conditions for internal conflicts, extremism, and movement toward increased

authoritarianism and radical ideologies.*®

Climate-induced population movements in the Darfur region of Sudan and
across political borders between Bangladesh and India have already signifi-
cantly contributed to the renewal of tensions, depleting sources of political
toleration and increasing the likelihood of violence.

The US Department of Defense’s sensitivity to terrorism-breeding condi-
tions compels it to acquire means and technologies for facing grave and
unpredictable threats of climate-change in order to strategically respond to
and gain control over its inevitable socio-political corollaries. The sustainable
security strategy promoted by the Department of Defense aims to marry the
sustainability paradigm with democratic peace theory. The historically Amer-
ican acknowledgement of the “innate right of all people to free, equitable,
and secure lives”?° extends to the questions of environmental vulnerability
of populations and states, and calls for a development of checks and bal-
ances that are better attuned to the promotion of universal justice and fair
governance. The United States recognizes that “cooperation and concern
for one’s neighbor” will require a degree of trust in inter-state intelligence
sharing, collective action strategizing, and technology transfers, in addition
to economic and scientific research cooperation with an end goal of promot-
ing social and environmental equity, security, and justice. Contributing to the
plethora of voices and arguments concerning environmental security, schol-
ars, well-versed in disaster-relief and climate change challenges, propose
invasive changes to US legislation in the form of a new National Security Act,
which would be configured to “oblige intergovernmental cooperation and
support for formal planning”?* and codify, thus, the goodwill of intra- and in-
ter-governmental agencies into a holistic and legally-binding security policy.

India’s Military Strategy and Prospects for Environmental Security

19 lbid., 73.

20 Ibid., 77.

21 Douglas V. Johnson, “Global Climate Change: National Security Implications,” 2007, www.strategic-
studiesinstitute.army.mil, (accessed 23 April 2014).
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The political and social implications of the anthropogenic climate change
and the predicted trajectory of global warming also commands much atten-
tion in states laying at the very fault lines of prospective climate-induced
conflicts. The 2008 Indian National Interest Policy Brief, in its attempt to
assess the subcontinent’s vulnerability to extreme weather patterns and
security concerns issuing therefrom, points to three key areas of strategic
concentration: international cooperation; management of “hot peace”; and,
outright military conflict.?2 The cumulative effect of glacial recession on the
Tibetan plateau, rising sea levels and extreme weather patterns character-
ized by increasing intensity of cyclones and floods, are likely to result in the
submergence of low lying areas, including river deltas, coastlines and small
islands and put the population of Karachi, Mumbai, Dhaka, and Mangalore
at a significant existential risk, while at the same time, imperiling the liveli-
hood of the people of Bangladesh, Sri Lanka, Myanmar, and Pakistan.?®

Figure 1. Impact of Climate Change on Ongoing Conflicts in the Indian Subcon-
tinent
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Table 1: Impact of climate change on ongoing conflicts in the Indian subcontinent

Source: The 2008 Indian Policy Brief, p. 3.

22 Nitin Pai, “Climate Change and National Security: Preparing India for New Conflict Scenarios,” The
Indian National Interest Policy Brief 4, No. 1, (April 2008): 1-9.
23 Ibid.
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Due to already strained relations with Pakistan and unresolved inter-
state disputes with regional actors, India considers the risk of renewed con-
flagration with its neighbors to be high, provoking ethnic conflict, social un-
rest and mass migration. Pakistan’s insistence on fair distribution of water
in the Jammu and Kashmir region, which is an important factor in Pakistan’s
strategic calculations, according to Pai, is also a necessary prerequisite for
the resolution of conflict between the two countries. In India’s assessment,
a water deficient Pakistan may be more likely to sabotage water-manage-
ment infrastructures and renew the possibility of tensions and cross-border
skirmishes. Moreover, the risk of natural disasters in India is also more like-
ly to worsen India-China bilateral relations. A characteristic feature of the
countries’ political cooperation is their mutual commitment to weather and
disaster related collaboration and sharing of information. Severe landslides,
which affected India in 2004, however, pointed to Chinese reluctance to
alert in a timely manner the Indian subcontinent of an impending natural
disaster. It is projected that should the Chinese continue to resist living up
to the obligations of their bilateral agreements with India, future relations
may very likely be characterized by mutual suspicion and distrust. Any overt
monopolization of resources, such as China’s attempt to take full control
of the waters of the Himalayan Rivers by diverting their natural flow, may
be perceived as tantamount to “a declaration of water war” on India and
Bangladesh.?

The Indian government fears that rising sea levels, flash floods, and
severe cyclone cycles will inundate the subcontinent with mass migrations
from Sri Lanka and Nepal, precipitating in a refugee crisis and putting fur-
ther stress on the country’s already vulnerable infrastructure systems. The
Indian Policy Brief points to nine key scenarios which may necessitate the
employment and deployment of Indian armed forces, they are: providing
support to water-management facilities in Jammu and Kashmir against po-
tential sabotage and system disruption; fighting limited conflicts in Jammu
and Kashmir to secure India’s control over the dams, irrigation headworks,
and hydro-electric power plans; engaging in “reconnaissance and covert ac-
tion along the India-China frontier to ensure uninterrupted flow of water”;
“erecting cordons sanitaire in districts adjoining Bangladesh to manage
the refugee crises”; “building, maintaining, and securing ... aircraft land-
ing strips, helipads, and staging areas in neighboring countries”; providing
humanitarian relief inside Bangladesh and Sri Lanka; intervening in neigh-
boring states for humanitarian relief and peacekeeping purposes; securing

24 Ibid.
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“vital installations” against Pakistan in neighboring provinces; and, lastly,
cooperating with the United States, NATO, China, Russia, and Japan in hu-
manitarian relief missions in and around the subcontinent and the Indian
Ocean regjon.®

Urgent concern for the Indian military, as for its United States counter-
part, lies in its urgent personnel and strategy enhancements and significant
technology upgrades. Having recognized the necessity of improved inter-
state cooperation, India, nevertheless, had stressed the importance of act-
ing, whenever possible, in its own narrowly defined self-interest. The coun-
try’s strategy of ‘hot-peace’ characterized by frequent deployment of armed
forces to quell aggressive behavior of its more belligerent neighbors, Indian
officials believe, will prove a suitable deterrent policy, which will effectively
extinguish any prospects for resource-based and environmentally-induced
large-scale wars.

Environmental Challenges and International Norms Regimes: A Quest for
Consensus

In light of rising concerns over environmental security, the question of the
means by which self-interested states will find themselves sufficiently willing
and capable of informing the emerging and increasingly important global
environmental norms regime for the purposes of addressing environmental
scarcity and climate change, remains vital. Recognition of climatic interde-
pendence necessitates a reevaluation of legal coping mechanism and en-
trenched value systems. Non-governmental panels and organizations can
play a key role in initiating a comprehensive environmental legislation, which
once enacted within the legal regime of the United Nations, would acquire
an jus cogens status, or a non-derogable and universally binding legal-nor-
mative standing, operating on a global scale, irrespective of whether govern-
ments are willing to accept the theoretical and scientific claims of a direct
causal path between environmental degradation, resource scarcity and vio-
lent conflict.?® Such global environmental legislation may be compromised,
however, by a lack of scholarly consensus on the proximate relation between
climate and the potential for political destabilization. A quantitative cross-
national time-series study covering the 1950-2000 period conducted by
Henrik Urdal of the Centre for the Study of Civil War, International Peace Re-
search Institute in Oslo (PRIO), does not collaborate the neo-Malthusian per-

25 Ibid.
26 See Thomas Homer-Dixon’s Ecoviolence: Links among Environment, Population, and Security (New
York: Rowman and Littlefield, 1998).
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spective advocated by Thomas Homer-Dixon, whose main premise for the in-
evitable conflict scenario rests in the recognition that population growth will
likely exert increased pressures on the earth’s renewable resources making
societies consequently prone to low-intensity civil war. Urdal’s empirical re-
search reveals that post-Cold War age of environmental insecurity, which
calls for the introduction of decisive measures aimed at curtailing or control-
ling population growth and military preparation are, at best, unfounded and,
at worst, much too hyperbolized.

Undergirding the concerns expressed in the above cited military and na-
tional security reports issued by the United States Department of Defense
and India, are three key destabilizing factors which stay loyal to the domi-
nant neo-Malthusian consensus which dominated the post-Cold War dis-
course, those of: conflicts over resources; environmental (in)security; and
population migrations. Henrik Urdal’s 2005 large-N study of conflict prone
areas, attempted to disabuse scholars and policymakers of the claims that
“the world has entered a ‘new age of insecurity’ after the end of the Cold
War, where demographic and environmental factors threaten security and
state stability.” Urdal claims that treating population pressure on natural
renewable resources and resource-scarcity variables as culpable for making
“societies more prone to low-intensity civil war” or using them as a “macro
rationale for reducing global population growth” urbanization, or refugee mi-
gration, seem unwarranted and do not provide sufficiently strong reasons
for commanding an expended military and political attention. His research
disconfirmed the link between conflict and resource scarcity, while asserting
that countries that host large refugee populations are not any more likely to
experience domestic armed conflict or ethnic violence than countries that
do not.%

Others, such as Richard Matthew, vehemently argue for paying increased
attention to macro and micro-level mechanisms for adaptation that would
delay, mitigate or resolve impending resource-based and climate change-in-
duced conflicts. Contending for adaptation strategies in lieu of military plan-
ning, Matthew believes that the very dynamism of ‘action-response-reac-
tion’ cycle merits more attentive concentration of policymakers and security
strategists on technological innovation, environmental regulation, state-ca-
pacity building through regional regimes, greater “political openness, eco-
nomic exchange and value change fostered by the activities of international

27 Henrik Urdal, "People vs. Malthus: Population Pressure, Environmental Degradation, and Armed
Conflict Revisited,” Journal of Peace Research 42, no. 4 (2005): 426-430.
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organizations and other non-state actors.”?® Moreover, by recognizing the
value of micro-interventions by farmers experimenting with alternative crops
and streamlining relocation of populations may abate the unsettling con-
cerns presently shared by defense ministries and political heads of state.
While acknowledging limitations to adaptation in the face of high-impact
natural disasters, Matthew advocates expanding the time frame for assess-
ing the success of human adaptive output.

Figure 2. Revised Theoretical Model of the Relationship Between Environmental
Stress, Adantation and Conflict.
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As such, governmental processes and policy prescriptions which are
connected to economic restructuring, building of sustainable regional in-
stitutions, and democratization of internal mechanisms for more open in-
formation sharing and inter-state cooperation will require a significant in-
vestment of time and may not amenable to short-term evaluation. Thus, to
find effective strategies and policy solutions and “to understand better how
environmental stress and conflict are related, one needs to take a longer
look at how societies respond to environmental stress.”?° Reliance on ‘brief
time frames’ may compound the severity of a single phenomenon and result
in spurious conclusions, which inevitably obfuscate the rationale for and
choice of adequate remedial and counteractive measures. And, although,
embracing a cornucopian vision advocated by resource-optimists, which in-
sists on humankind’s uncanny ability to transform scarcity into opulence via
economic discipline and technological innovation, may prove deleterious to

28 Matthew et al., “The Elusive Quest: Linking Environmental Change and Conflict,” 867-8.
29 Ibid., 871.
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fashioning realistic responses to substantial changes in weather patterns,
many would likely agree that one should not underestimate the role of civil-
ian adaptive mechanisms in ensuring environmental security.

International Law Mechanisms and Value-based Policy Prescriptions

Tangible reorientation in the scale and quality of human values and ethical
principles concerning the environment may reduce the “quantity and quality
of life choices” and put the ethos of “sacrifice” at the forefront of individual
action.®® The derivative benefits to such a compromise may encourage a
logic that is increasingly steered by expanded circle of concern for interna-
tional environmental justice, equity in resource distribution, and sustainable
development. Concerns over implosion of states at the brink of environmen-
tal disaster are justified as long as evidence exists to collaborate such a
condition. India’s militant stance regarding Pakistan, for instance, may rest
on false premises concerning its environmental intentions and jeopardize
political relations already steeped in mutual distrust and persistent enmity.
A number of security analysts and scholars point to Pakistan’s likely col-
lapse under the demands of environmental stress imposed by deforesta-
tion, soil erosion, mudslides, flooding, influx of Afghan refugees, and popula-
tion growth. Yet, a closer look at Pakistan’s initiatives and collaboration with
international organizations warrants a much more nuanced conclusion. The
country’s recognition of the potentially perilous effects of climate change
on its infrastructural and administrative capacity prompted Pakistan to in-
tegrate and adapt itself to the prescripts of the international environmental
norms regimes, and actively seek out the assistance of nongovernmental
organizations in coping with resource scarcity and crop insecurity in the ag-
ricultural sector. Moreover, environmental NGOs, such as the “International
Union for the Conservation of Nature, the Aga Khan Foundation and Sus-
tainable Development Policy Institute are experimenting with reforestation
and alternative energy resources such as mini-hydroelectric plants” while
encouraging dialogue between landowners, refugees, and government of-
ficials.3! Since Pakistan ranks high on the list of strategic partners in the
‘war on terrorism’ and is an influential actor on the Middle Eastern and Asian
political arena, its incorporation into the international community and culti-
vation of a ‘special relationship’ with the United States, guarantees an infu-
sion of monetary support and foreign assistance funds necessary for the

30 Richard Ullman, “Redefining Security,” International Security, (1983): 127.
31 Matthew et al., “The Elusive Quest: Linking Environmental Change and Conflict,” 870.
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implementation of measures indispensible for the achievement of sustain-
able environmental security.

Itis reasonable to assume, however, that countries that do not meet with
an exceptional interest of foreign powers nor command the authority in stra-
tegic key areas of foreign policy, may meet with internal disintegration and
collapse under the taxing effects of environmental degradation, unleashing
a wave of civil strife, genocidal tendencies, insurgencies, strikes, riots, or
coups.®? The ongoing crisis in the Darfur region of Sudan is a case in point.
Ackerman attributes the conflict’s resurgence and duration to increasingly
strained natural resource reserves, i.e. water availability, which prompted
mass population movements. His research advances the view that “large
movements of people in response to climate change will inevitably degrade
environmental conditions in areas that receive the refugees.”?3 Suboptimal
ecosystem services, which have been unable to support the needs of the
civilian population, have resulted in sizeable migrations of the desperate
and disposed. Uneven migratory patterns and their intensity, in turn, have
further taxed and exacerbated the already poor environmental conditions
in Sudan and aggravated local residents, who have laid claim to the scarce
resource base, fueling and intensifying the violence of conflict itself.3* Simi-
larly, the rising average winter temperatures in the geographic North are
likely to uncover large swaths of arctic territories in Alaska, Canada, and
Russia, provoking renewed tensions between states and issuing in a politi-
cal scramble for land and resource-claims based on migration and settle-
ment. It is not an accident, therefore, that complementary competencies
of institutions such as NATO, the International Maritime Organization (IMO),
the United Nations Development Program (UNDP), the Global Environment
Facility (GEF) in conjunction with the Arctic Council and the 1982 United
Nations Convention on the Law of the Sea (UNCLOS)*® have been mobilized
to ease anxieties over resource extraction and unregulated fishing and ad-
dress the impending scramble for oil and gas resources and control of Arctic
trade routes in the region.

32 Thomas F. Hunter-Dixon, Environment, Scarcity, and Violence (Princeton: Princeton University
Press, 1999), 136.

33 John T. Ackerman, “Climate Change, National Security, and the Quadrennial Defense Review,” 65.

34 1bid., 65.

35 Bjordi, “Keeping the Arctic ‘Cold’: The Rise of Plurilateral Democracy?,” 348.
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Conclusion: Assessing Impact, Promoting Ethics of Security-bound Envi-
ronmental Activism

With fundamental national security interests at stake, desire to strength-
en sovereignty over vital resource bases and a determination to maintain
competitiveness in global markets, countries torn between environmental
protection and sustainable development, security and potential for rapid
conflagration of climate change-induced conflict in the early decades of the
twenty-first century, may do well to engage in what Bjola dubs ‘plurilateral
diplomacy’. Significant climatic transformations thus warrant creation of a
plural governance architecture consisting of an “effective web of contracts
involving institutional networks” and agencies that are both quick and flexi-
ble.3¢ Global governance gaps can be closed and rigid multilateral and bilat-
eral legal mandates can thus be supplemented with pluralist diplomatic ini-
tiatives which develop sturdy foundations that allow relevant stakeholders
to “reduce transaction costs, share critical resources, exchange know-how,
and facilitate the implementation of agreements”® in addition to trading
crucial intelligence and abiding by the terms and conditions of jus cogens
norms of international law and pertinent values of the international com-
munity. Likewise, the contributions of the International Court of Justice (ICJ)
to the development of International Environmental Law have potential for
standardizing legal expectations in the arena of contested environmen-
tal policymaking, abetting interstate conflict and compensating for trans-
boundary injuries in line with well-recognized principles of international law
and elementary considerations of humanity. Thus, in holding states liable
for failing to live up to the standards of the Charter of the United Nations
and auxiliary international conventions and declarations, the ICJ can ably
delineate the scope of responsibility for the misappropriation of states’ juris-
dictional powers and limit recurrent damage to the environment and result-
ing social and economic harm as well as eliminate the root causes of and
prospects for intra- and inter-state conflict.

In addition to the above, it is equally important to underscore human
security and wellbeing in the climate change response and adaptation sce-
narios in order to adjust accordingly the economic, political and diplomatic
efforts of states in the mitigation of conflict and protection of the most vul-
nerable strata of society. The Intergovernmental Panel on Climate Change
(IPCC) introduced into an ecological health lexicon a “monetizing” effect in

36 lbid., 347.
37 lbid., 353.
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its assessment of the seriousness of environmental impacts on human pop-
ulations and reinvigorate further commitment their mitigation. In its report
on “Integrated Assessment of Potential Vulnerabilities and Impacts” IPCC
argues, at length, for:

Integrating the range of potential impacts of climate change [in order] to derive
a comprehensive monetary estimate, which adds all impacts expressed in their
dollar value. This approach allows for comparison of the seriousness of climate
change with other problems, comparison of vulnerabilities to climate change
among regions and sectors, and comparison of the impact of climate change
with the impact of greenhouse gas emission reduction. Expressing effects on
marketed goods and services (e.g., land loss resulting from sea-level rise, en-
ergy savings in winter) in monetary terms is relatively straightforward because
the price is known. Expressing damage to nonmarketed goods and services
(e.g., wetland loss, mortality changes) in monetary terms can be accomplished
by examining market transactions where such goods or services are implicitly
traded (e.g., landscape beauty) or by interviewing people about their prefer-
ences. That is, human preferences are expressed by people’s willingness to
pay to secure a benefit or their willingness to accept compensation for a loss.38

The modeling of impacts along the proposed scale can offer a persuasive
argument for action and spur economic innovation necessary for the ad-
vancement of counteractive and remedial measures aimed at reduction
of environmental security risks. In congruence with the premises of Demo-
cratic Peace Theory, the cumulative effect of economic cooperation across
states and all technological spectra under an umbrella of a regulatory
global climate regime can reduce anxieties over environmental devastation
and propel collaborating states toward greater stability and more sustain-
able peace. The recognition of the financial burden climate change poses
to individual economies, can very well issue in what Peter Singer terms, a
“community of reciprocity”, which “entwined in a common fate, sacrifices
and compromises”® in the name of distributive justice and mutual well-
being. By abandoning thus the zero-sum logic of belligerent realism, states,
compelled by the imperatives of their own vulnerabilities to drastic climate
changes and strategic insecurities, may come to embrace and encourage,
on the economic and entrepreneurial side, the promotion of viable:

38 Martin Beniston (ed.), “The Regional Impacts of Global Climate Change,” Intergovernmental Panel
on Climate Change, 2005, http://www.ipcc.ch/ipccreports/sres/regional/119.htm#integrated,
(accessed 23 April 2014).

39 Peter Singer, One World (New Haven: Yale University Press, 2002), 168.
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i) Market-based programmes in which customers or manufacturers are pro-
vided technical support and/or incentives; ii) increased emphasis of private
or public programmes to develop more efficient products” and to encourage

technology transfers, and information sharing.*®

Economic cooperation buttressed by political consensus is all the more es-
sential in the face of probable violent struggles over scarce resources and
proliferation of environmental problems that are likely to emerge during
coming decades. Therefore, to eliminate the possibility of: “disputes arising
directly from local environmental degradation”; “ethnic clashes arising from
population migration and deepened social cleavages”; “civil strife caused
by environmental scarcity that affects economic productivity and ... people’s
livelihoods,” and the ability of groups to meet changing demands; “scarcity-
induced interstate war over natural resources; and, North-South conflicts
over mitigation of, adaptation to, and compensation for global environmen-
tal problems,”# it will become increasingly necessary to compound not only
the cumulative knowledge base of states, but reassess the critical role that
intergovernmental and non-governmental entities can play in the negotia-
tion, regulation, and distribution of counteractive, proactive and reactive
measures aimed at promotion of democratic stability and economic pros-
perity in the context of resource depletion and appreciable threats to human
existence and flourishing. Y

40 Robert T. Watson (ed), “Technologies, Policies and Measures for Mitigating Climate Change,” Inter-
governmental Panel on Climate Change, 1996, http://www.ipcc.ch/pdf/technical-papers/paper-I-
en.pdf, (accessed 23 April 2014).

41 Homer-Dixon, Environment, Scarcity, and Violence, 5.



THE PRACTICE OF DUALITY: WHY THE
TRANS PACIFIC PARTNERSHIP AND THE
REGIONAL COMPREHENSIVE ECONOMIC
PARTNERSHIP ARE COMPETING
PARADIGMS IN ASIA

Dylan Stent
Graduate School of International Studies at Yonsei
University

A cursory look at Asia Pacific regionalism will leave any observer bemused. Why
have competing paradigms continually developed in the region? How can such
diverse states cooperate? The following paper will answer the following: why do
the Trans Pacific Partnership (TPP) and the Regional Comprehensive Economic
Partnership (RCEP) exist as competing paradigms in the Asia Pacific. It will pro-
pose that classical theories of International Relations cannot adequately answer
how or why competing paradigms exist in the Asia Pacific. Instead they can only
explain partial truths about their existence. Political theory has largely led to
a stagnation of enlightening scholarship. Too often diametric debates are held
with limited enlightening ideas being created. All too often debates on the TPP
and the RCEP are framed in realist and liberal terms. Constructivism is also inad-
equate in explaining this phenomenon. Self-conscious norm creation preferred
by such a theory seems rather superfluous in reality. Identity is no doubt impor-
tant but the way constructivism proposes a creation of norms through deliberate
process appears unfounded and superficial. Instead we must turn to sociology
for an answer. This paper proposes that if we go along this practice path we can
further understand why regionalism is bifurcated in the Asia Pacific. Through a
Bourdieuian exploration of the TPP and the RCEP it appears that divergent habi-
tus is causing complementary regional building initiatives in the region.
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Introduction

A cursory look at Asia Pacific regionalism will leave any observer bemused.
Why have competing paradigms continually developed in the region? Can
such diverse states cooperate? The following paper will answer this ques-
tion: why do the Trans Pacific Partnership (TPP) and the Regional Compre-
hensive Economic Partnership (RCEP) exist as competing paradigms in the
Asia Pacific? This raises further questions: What regionalisms exist in the
Asia Pacific? What are the goals of regionalization? What states belong to
the Asia Pacific? Are there precedents for dualism in the Asia Pacific?

To answer these questions, this paper will be split into three sections.
The first will look at global trade liberalization in general and regional trade
liberalization in particular. This section will begin with a brief discussion of
the World Trade Organization (WTO), and the most current round of talks,
the Doha Development Round. Through this discussion it will become appar-
ent that global liberalization of trade is not a phenomenon. It is more of a
myth than a truism in the contemporary world. Even though the Bali Package
was recently signed on December 7, 2013, the WTO and the Doha round of
talks are floundering. As these failures have proliferated, regional attempts
at liberalizing trade have amplified. This can be seen by the finalization of
the European Union (EU), and in particular the growth of organizations in the
Asia Pacific. However, in Asia, regionalism has increasingly taken on a dual
character. This section will explore two sets of examples where dualism that
have occurred in the Asia Pacific. The first is the duality of Asia-Pacific Eco-
nomic Cooperation (APEC) and the East Asia Economic Caucus (EAEC), and
the second is the more recent competition of the TPP and RCEP.

The second section will look for a way to explain why and how two sepa-
rate paradigms are competing for similar ends in the Asia Pacific. To do
this | will elaborate on the three major theoretical schools of international
relations (realism, liberalism and constructivism), and expose how they are
not effective at explaining this phenomenon. Thus, | will look into the politi-
cal sociology abyss. There is a wealth of information within the sociological
discipline and more and more international relations theorists are turning
to it for explanation. This paper will use practice theory based on Pierre
Bourdieu sociology to explain the development of duality in the Asia Pacific.
It suggests that innate knowledge learnt through interactions with others
and through practical experience tempers diplomatic practice.

The final section will further this theory by exploring the possibility that
there are in fact two habitus’ within the Asia Pacific region: a Pacificist habi-
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tus and an Asianist habitus. These have specific operating procedures and
doxa which temper particular diplomatic practice. Therefore if a two track
diplomatic environment is forming based differing habitus, free trade may
be unfounded or diffused.

For the purpose of simplicity this paper will use a very broad definition of
the Asia Pacific: the geographic location of the world that encompasses East
Asia, South East Asia, and Oceania. However, any use of the term Asia Pa-
cific can be problematic as there is little consensus on defining the region.
The lack of consensus on definition should set alarm bells off in any scholar
or policymaker’s brain, as it indicates that the reality of an Asia Pacific may
not exist.

Before going further it would be useful to explain what this paper is not
trying to achieve. Although it seeks to explain why two different trade liber-
alization mechanisms exist, it will not give the reader an in depth analysis
of trade theory. The first section will briefly explain what trade liberaliza-
tion entails, and also what the TPP and RCEP are, but will not look into the
chasm of trade liberalization literature. Instead the following will be a purely
international relations theoretical look at why competing paradigms exist. In
particular it will seek to explain through a sociological prism why competing
paradigms exist. By using this theory a thorough exploration of trade theory
would be both long and redundant.

Section One: The Beginning of Trade Liberalization: Doha Development
Round and the Bali Package

Trade liberalization (or free trade) is a policy proposing governments should
not discriminate against imports or exports, through tariffs, quotas and so
on, from any other state. A regional free trade bloc is an advancement of
trade liberalization. A trade bloc occurs when a group of states sign a Free
Trade Agreement (FTA) which eliminates import quotas, export subsidies,
tariffs and preferences. This could be exemplified by the EU or the North At-
lantic Free Trade Agreement (NAFTA), which have established open markets
with little restrictions to trade. However, an overarching global multilateral
liberalization organization is still absent. The WTO encompasses much of
the world’s nation states, but many governments are still protectionist, in-
tending to keep local employment strong, whilst protecting local industry.
Global trade liberalization has been trumpeted by the WTO, but its suc-
cess has been dire. It has signed off on only one agreement since its incep-
tion in 1995. The Bali Package, signed late last year, should not be applaud-
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ed too loudly. The WTO Director-General Roberto Azevedo famously stated
after the agreement was reached that “For the first time in our history, the
WTO has truly delivered.”* With this almost all of the member states of the
WTO unilaterally praised the completion of the Bali Package. The signing of
this has raised confidence in the ailing multilateral system, and the Doha
round of talks. However, does this affect the TPP or RCEP agreements in
any way? This paper proposes that it does not. The Bali Package covers only
a minute fraction of the original Doha proposals, and was signed off and
missed by many commentators who are still transfixed by regional institu-
tionalizing, in particular the TPP.

The End of the Cold War: A New Duality Commences with APEC and the
RCEP

The end of the Cold War sparked changes in all aspects of international
relations. The bi-polar dichotomy of communism and capitalism essentially
ended, but in the Asia Pacific a new dualism began: Asianism versus Pacifi-
cism. These terms have been selected not for ethnic or racial reasoning
but purely as a way to distinguish the evolving patterns of diplomacy in the
region. This era began in earnest in 1989. This new duality developed with
the creation of APEC and the EAEC.

APEC is a forum of 21 countries in the Asia Pacific. This forum seeks to
promote free trade and economic cooperation. However, as of now, these
have not been implemented.? APEC formed at a time when the Uruguay
Round was floundering, and regional bloc creation was the common goal
of numerous states. APEC adopted the Bogor Goals in 1994 with the aim of
open and free trade in the Asia Pacific by 2012 for developed countries, and
by 2020 for developing countries.® Nonetheless, free trade was received
lukewarmly by newly industrializing economies and the goals have been
unfulfilled thus far. However, many see the TPP and the RCEP as two new
groupings that are aiming to fulfil these goals.

From APEC’s inception there was strong opposition to what some viewed
as white expansionism into Asia. Some Asians states, particular those in

1 “W.T.0. Reaches First Global Trade Deal,” REUTERS, December 8, 2013, http://www.nytimes.
com/2013/12/08/business/international/wto-reaches-first-global-trade-deal.htmlI?_r=0 (accessed
December 9, 2013).

2 Asia-Pacific Economic Cooperation, “Member Economies,” http://www.apec.org/About-Us/About-
APEC/Member-Economies.aspx (accessed December 9, 2013).

3 Asia-Pacific Economic Cooperation, “Assessment of Achievements of the Bogor Goals in 2010,”
http://www.apec.org/About-Us/About-APEC/Achievements-and-Benefits/2010-Bogor-Goals.aspx
(accessed December 9, 2013).
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Southeast Asia, perceived APEC as led by white powers such as the US and
Australia. They felt this undermined what the Association of South East Asian
Nations (ASEAN) has been attempting in the region for thirty years. The main
opponent of this expansion into Asia in the 1990s was Malaysia’s Prime
Minister Mahathir Mohamad. Dr Mahathir has promoted the idea of an
Asian regionalism, one that does not include Australia or other ‘non-Asian’
states. This was famously proposed with the EAEC, which was unofficially
referenced to as the caucus without Caucasians.* This was to be furthered
through ASEAN, but it did not garner support. The EAEC will be discussed in
more detail later, where a clarification of its hysteresis will be held.

The New Duality

The duality that began in the early 1990s has been recreated in the early
2010s where two initiatives are vying for free trade liberalization in the Asia
Pacific. One has been driven as an APEC initiative and one has been driven
through ASEAN. This section will briefly introduce the TPP and the RCEP
highlighting some differences between the two.

The TPP (APEC Based Liberalization)

Contrary to popular sentiment the TPP was not a US-led initiative. Instead
it has its roots in a much smaller agreement between Brunei, Chile, Sin-
gapore, and New Zealand: the P4 Agreement.® This agreement created a
model of free trade that could potentially attract new Asia Pacific members
to free trade ideas. The P4 negotiations finished in 2005, and then new
ideas were introduced. These ideas included how to rearrange the group,
and the regulation of financial services and investment.® When these ideas
were being negotiated in March 2008 the US joined the group, pending the
decision that the P4 would be expanded to the TPP. In September 2008 the
US joined and Australia, Peru, and Vietnam followed suit.”

In 2009, after President Obama took office, the US began to engage with
the TPP with “the goal of shaping a regional agreement that will have broad-
based membership and high standards worth of a 21st century trade

4 Baogang He, “The Awkwardness of Australian Engagement with Asia: The Dilemmas of Australian
Idea of Regionalism,” Japanese Journal of Political Science 12, no.2 (2011): 276.

5 “Trans-Pacific Pertnership (TPP) Negotiations,” New Zealand Ministry of Foreign Affairs and Trade

Manatu Aorere, http://www.mfat.govt.nz/Trade-and-Economic-Relations/2-Trade-Relationships-

and-Agreements/Trans-Pacific/index.php (accessed December 9, 2013).

Ibid.

Ibid.
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agreement.”® During the third round of talks in Brunei in October 2010 Ma-
laysia joined the negotiations. At the APEC Leaders’ Meeting in Honolulu in
November 2011 the leaders announced an outline for the TPP. This would
include a comprehensive regional agreement that liberalizes trade and in-
vestment and addresses traditional trade issues. Following this Canada and
Mexico also joined the negotiations, and then Japan in April 2013.° Although
not officially sponsored by APEC many view the TPP as an end to the Bogor
Goals proposed in 1994. Thus, this paper refers to it as APEC driven.

However, the TPP will not be the vision it once was. Originally it was
meant to remove all tariffs and other trade protection policies, and more
crucially it was proposed to change corporative policy behavior including
state enterprises and agriculture issues. The concept of broader progress
will show us that the TPP is much further advanced than RCEP. Neverthe-
less, it faces many challenges. This includes whether Japan is willing to
open up its agriculture to the rest of the signatories. There is possibility that
the broader Asian field could open up as proven by Korea recently allowing
American products to be imported. It remains to be seen whether this trend
will continue in the future.

RCEP (ASEAN Driven)

RCEP is a regional FTA negotiation that was launched “in the margins of the
East Asia Summit on 20th November 2012.”%° This is an ASEAN based initia-
tive that includes the 10 ASEAN countries, and the 6 states that have FTAs
with ASEAN. The RCEP has slightly different goals where it would be “a mod-
ern, comprehensive, high quality and mutually beneficial economic partner-
ship agreement establishing an open trade and investment environment in
the region to facilitate the expansion of regional trade and investment and
contribute to global economic growth and development.”**

RCEP has its roots in ASEAN frameworks. Its guiding principles state
“Negotiations for the RCEP will recognize ASEAN Centrality in the emerging
regional economic architecture and the interests of ASEAN’s FTA Partners
in supporting and contributing to economic integration, equitable economic
development and strengthening economic cooperation among the partici-

8 “Trans-Pacific Pertnership (TPP) Negotiations.”

9 Ibid.

10 “Regional Comprehensive Economic Partnership (RCEP),” New Zealand Ministry of Foreign Affairs
and Trade Manatu Aorere, http://www.mfat.govt.nz/Trade-and-Economic-Relations/2-Trade-Rela-
tionships-and-Agreements/RCEP/index.php (accessed December 9, 2013).

11 Ibid.
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pating countries.”*?> One major issue to RCEP is whether ASEAN will remain
the center of its development. For it to stay central the other members must
be willing to accept their operating mechanisms. However, at the recent
2014 ASAN Plenum many Chinese scholars expressed the idea that Chinese
decision makers do not full buy the political rhetoric of an ASEAN led RCEP.
Thus, if China does indeed leave this grouping, or perhaps join the TPP in
the future, this makes RCEP another redundant attempt at liberalizing trade
in the region.

The continued prominence of the TPP in the media has reduced RCEP
to only a footnote by many onlookers. This has led to concern from ASEAN
states.®® Although both arrangements are likely to coexist, and not fall away
like the EAEC, there is likely to be a rivalry between the two. RCEP is a more
flexible arrangement that could see its proposed liberalization in a sequen-
tial manner, and will include special differential treatment for ASEAN mem-
ber states. This pragmatic approach takes into account the level of develop-
ment of a state following the same habitus as ASEAN, and diverging from
the TPP’s “No Gold Standard, no deal” approach.** Thus, this approach is
likely to gain support from ASEAN members, but likely garner distrust from
others who see it as an umbrella protecting ASEAN states.

RCEP is a less ambitious arrangement that focuses on eliminating tariffs
amongst the member nations. One of the salient challenges this faces is the
multiple visions for RCEP that exist. This includes the ASEAN vision, a uni-
fied China-Japan-Korea vision, an Oceania vision, and an India vision. These
diverse interests lower the level of liberalization that can occur as they are
less likely to agree upon a common agenda. This will be explored later in the
paper.

Lastly, some advocates of RCEP propose using ASEAN to ‘lick’ the prover-
bial FTA noodle bowl clean.*> ASEAN was formed on an all for one and one
for all mentality and this is prevalent in RCEP discussions. They promote the
idea that the TPP will accentuate economic cleavages that have developed
in the region since self-determination post World War II. Thus, a staggered
approach for developed and developing states is frequently discussed. How-
ever, for this to be effective a double standard or ‘floating yardstick’ must

12 “Guiding Principles and Objectives for Negotiating the Regional Comprehensive Economic Partner-
ship,” http://www.iadb.org/intal/intalcdi/PE/CM percent202013/11581.pdf.

13 Daniel Wu and Marc Mealy, “Explaining “competing” visions: ASEAN-RCEP, TPP, FTAAP,” PacNet 4,
1.

14 Ibid.

15 John Ravenhill, “Extending the TPP: The Political Economy of Multilateralisation in Asia” (paper
presented at Asia Pacific Trade Economists, Bangkok, November 2-3, 2009, 1).
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not be institutionalized.’® With these ideas in mind we must consider why
these two groups exist in the region. To achieve this | will now turn to inter-
national relations theory.

Section Two: International Relations Theory and Why It Is Mistaken

In an increasingly global world it has become clear that analytical monothe-
ism cannot fully explain contemporary phenomena. In particular “the com-
plex links between power, interest, and norms defy analytical capture by any
one paradigm.”*” This is pronounced when dealing with regional integration.
Instead of trying to normalize a region to fit a preferred paradigm, it would
be much more enlightening to look at a situation from varying perspectives.
Relations in the Asia Pacific are not shaped solely by power, interest, or iden-
tity but always by a combination of the three tempered by innate learning.
To understand why this is needed it would be useful to first look at the three
major paradigms of international relations to show their analytical pitfalls.

Realism

Realist theory has long been the analytical paradigm of choice for many
scholars. Whatever realist scholarship one reads, realism has some cen-
tral tenants. The most important of these being the security dilemma that
tempers state conduct. Therefore power plays a central role. Kenneth Waltz
would attest that the unipolarity of the US will be short, and when multipolar-
ity arises balancing amongst states will occur. Although Waltz's theory does
not encompass all realists he does introduce many key ideas. This includes
the distribution of capabilities, such as absolute security needs and threats.
In the Asia Pacific, China and Japan are two such great powers who accord-
ing to realist literature would be a prime cause for a security dilemma in the
region. Also with the current pivot to Asia by the US, it seems logical for real-
ists to suggest China, or indeed Japan, would balance against it. What does
this tell us about regionalism?

Realism brings many ideas that are crucial to any discussions about
state behavior. There is no doubt that power and capabilities play a role in
diplomatic practice. However, realist theory is farcical if one looks beyond its
power hungry facade. Peter Katzenstein and Nobuo Okawara aptly point out
the limitations of realism. “To infer anything about the direction of balancing
requires auxiliary assumptions that typically invoke interest, threat, or pres-

16 Wu and Mealy, “Explaining “competing” visions: ASEAN-RCEP, TPP, FTAAP.”
17 Peter Katzenstein and Nobuo Okawara, “Japan, Asian-Pacific Security, and the Case for Analytical
Eclecticism,” International Security 26, no.3 (2001): 154.
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tige-all variables that require liberal or constructivist styles of analysis.”*®
With this statement it becomes apparent that realism loses much of its ex-
planatory power in the Asia Pacific.

Realist theory is also indeterminate. It does not explain who a state will
balance against in a particular case.'® For instance without identity who
would South Korea try to balance in the region? Without an ingrained idea-
tional disposition, Korea could balance against China or the US. If there is
no identity that is pro-US, then it could make sense for Korea (in a realist
sense) to balance against the US encroaching to the region by aligning with
the regional powerhouse China. Realism exposes an omnipresent balancing
behavior, but it tells us little about which the direction in which this balanc-
ing will occur. Regionalism is proposed as a game of chess with states bal-
ancing off one another to limit loss. However, this tells us nothing about why
the RCEP and TPP are two varying groups with varying membership. If states
were primarily concerned about balancing, why does each initiative include
many competing powers? If it is suggested that the RCEP is a Chinese based
initiative, and the TPP is a US led initiative then this argument could hold
true. However, as will be discussed later this is not the case. Therefore this
picture is limited, clouding scholarship on regionalism.

Liberalism

Liberal analysis also encounters analytical problems. There are essentially
two schools of liberal tradition: one based on common values driving alli-
ance creation, and a school based on efficiency driving interactions.?® These
theorists state that developing a principle norm based relationship is the
only way for group to develop. This suggests that shared democratic values
provide a basis for a good relationship. Dialogues such as this are included
in both the preambles for the TPP and the RCEP. Thus, it appears that if a
state adheres to these norms a positive relationship will develop. However,
what if a state changes its political orientation drastically? Liberal theory
cannot answer this. Instead it proposes that identities are unchanging.

If it is presumed that the promotion of democracy is the unifying norm
of institution building, assumptions tempering democracy should be univer-
sal amongst states. For example Australia and South Korea have varying
philosophies on the method used to create institutions. Australia, much like
the US and the UK, enters into diplomatic exchanges legally and with ‘sticks’

18 Ibid., 168.
19 Ibid.
20 Ibid., 169-171.
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in mind. South Korea, much like her Asian neighbors, prefers dialogue with
others and the proverbial carrots.?* Such a difference leaves the linear alli-
ance promoted by norm creation as a limited theory.

The other school of liberalism focuses on efficiency. This promotes the
idea that if relationships are efficient, economic growth will occur when
states enter into such arrangements with vigor. However, once again identity
does not play a role in this either. Free trade is an idea that creates efficiency
in the trade of goods and services, and yet the Doha round, and APEC’s Bo-
gor goals have both failed to gain a footing. As will be exposed by practice
theory, habitus of each state is what has limited the expansion of so-called
efficient institutions.

Constructivism

Analysis using a constructivist paradigm also runs into difficulties. Contrary
to neoliberalist sentiment, regional multilateral organization can do more
than just facilitate the exchange of information and goods. For instance the
ASEAN way of trust building is seemingly a real phenomenon in the Asia
Pacific. For instance, the ways the RCEP and also the ASEAN Regional Fo-
rum (ARF) have functioned suggest these mechanisms have been created
in a uniquely Asian manner. Nikolas Busse’s work on ASEAN suggests that
instead of balancing against perceived threats, in the realist tradition, they
attempted to export the ASEAN way to other Asian states through track two
diplomatic meetings and the ARF.22 Therefore informal consultations, con-
sensus building, and non-intervention norms have been created by ASEAN.
They tried to inform the US, Japan and China of such norms. However, self-
conscious norm creation preferred by such a theory seems rather superflu-
ous in reality. Identity is no doubt important but the way constructivism pro-
poses a creation of norms through deliberate process appears unfounded
and superficial. Instead this paper turns to sociology for an answer.

Political Sociology

Political theory has led to a stagnation of enlightening scholarship. Too of-
ten diametric debates are held with limited enlightening ideas being cre-
ated, and debates surrounding the TPP and RCEP are framed in realist and
liberal terms. With one side claiming states are entering for their own gain
and expansion. This debate suggests that the US is supporting the TPP as
21 Ibid., 170.

22 ldeas expressed in Peter Katzenstein and Nobuo Okawara, “Japan, Asian-Pacific Security, and the
Case for Analytical Eclecticism,” International Security 26, no. 3 (2001): 173.
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an expansion of NAFTA to complete its pivot to Asia, as a method to bal-
ance against China. RCEP is often represented as the opposite, with China
promoting such an arrangement to balance against the pivot. On the other
hand liberal theories suggest that norm creation and liberal trade will lead
to these initiatives being signed off. Both theories have merits but miss the
mark on why two arrangements have developed. This paper proposes that
identity plays a key role in the development. Not identity in the constructivist
mold, but one tempered by learning and practice. In particular the theories
of Bourdieu and Vincent Pouliot can be particularly enlightening.

The issue of how to understand differences in civilizations, or cultures
is a central tenant of social theory. To do this sociologists attempt to expose
how, or not, society and civilization as a whole has changed in the last few
centuries. This could aid in our exploration for how and why the TPP and
RCEP exist. What makes Bourdieu more applicable to the political world is
the method in how he has carried out critical and epistemological research
without embracing traditional philosophical consciousness or subjectivity.?®
Similarly he developed his ideas into a critical theory that could expose the
material of interaction as more practically. By promoting a reflexive theory is
becomes applicable for analysis outside the realm of sociology.

Practice Theory: Innate Knowledge Tempers Diplomacy

International relations is a discipline defined by its clear cut theoretical
schools. However, these all suffer from what Vincent Pouliot calls ‘represen-
tational bias.”** Realism, liberalism and other normative examples of inter-
national relations theory suffer from their use of rational calculations. Ra-
tional calculations refer to decisions made by leaders of states where they
see a situation and act accordingly to a situation. They make a judgment
strictly based on the situation and do not bring other decision making modes
into account. Constructivist approaches are constrained by ideas about how
communities and actors must cultivate a collective identity of “‘we-ness’
while consciously blurring the self and other.”?® To deal with these shortcom-
ings Pouliot has crafted a theory founded on Pierre Bourdieu’s ‘theory of
practice.” The resulting practice theory changes “the arrow of social action-
from ideas to practice- and emphasizes how practices also shape the world

23 Craig Calhoun, Edward LiPuma and Moishe Postone, eds., Bourdieu: Critical Perspectives (Chicago:
Chicago University Press, 1993): 62-64.

24 Vincent Pouliot, “The Logic of Practicality: A Theory of Practice of Security Communities,” Interna-
tional Organization 62, no.2 (2008): 260.

25 Ibid.
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and its meaning.”?® Practice theory better explains why some organizations
have been more successful than others. If onlookers no longer observe
through the looking glass of ‘rationalism’ or ‘collective identity’ creation it
becomes apparent that agents act on preconceived knowledge.

Theory is like painting a picture, we try to get it as close to real-life as
possible. We can start by sketching with pencil on paper, then move to paint-
ing with color on canvas, then we can take a photograph, and 3D images are
then created. All of this creates a more life-like image but it is still a repre-
sentation of reality. This metaphor highlights how theories of international
relations view the world. They suffer from representation bias. In response
to this, Pouliot puts forth a theory based on Pierre Bourdieu’s idea of prac-
tice.

Practice theory is based on concepts of field, habitus and doxa. The posi-
tion of each actor is tempered by interaction between the agents’ habitus,
doxa and their cultural and social disposition. Diplomatic habitus is a “set
of regular traits which dispose its bearers to work in a certain way, making
diplomacy possible.”?” Habitus is historical, where history is turned into sec-
ond nature and is thus actualized in the present.

The field is a setting where agents (in this sense diplomats and state
actors) and their social positions, or symbolic positions, are located. A field
has three dimensions: relations of power, objects of struggle, and taken-for-
granted rules. They are comprised of unequal positions, where some agents
dominate others through historically constructed capitals, be it economic
or social. Fields can be seen as relatively autonomous from one another as
they have been characterized by certain struggles that have been socially
and historically constructed.?®

Actors in a specific order accept the “doxa” - the operational assump-
tions, rules and norms- that are utilized by the dominant actors. Bourdieu
proposed doxa is the experience by which “the nature and social world ap-
pears as self-evident.”?® Crucially, this idea of doxa is in opposition to con-
structivism. The future anticipated by social agents is “rooted in perceptions
of past and present conditions, and harmonized with the “objective” pos-
sibilities in the structure for the agent, one cannot, as Bourdieu accused

26 Vincent Pouliot, International Security in Practice: The Politics of NATO-Russia Diplomacy (Cam-
bridge and New York: Cambridge University Press, 2010): 5.

27 1bid., 46.

28 Ibid.

29 Pierre Bourdieu, “Structures, Habitus, Power,” in Culture / Power / History: A Reader in Contem-
porary Social Theory, eds., Nicholas B. Dirks, Geoff Eley and Sheey B. Ortner (Princeton: Princeton
University Press, 1993): 160.
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Jean-Paul Sartre and Alain Touraine of doing, attribute “conscious and de-
liberate intention to social agents.”*° Therefore a constructivist analysis is
highly limited. The ASEAN way may exist in reality but not through conscious
creation, and instead it occurs through unconscious creation. Communities
and arenas of regional governance are not based on developing collective
identities; they are instead based on “relationships of domination where
all parties internalize the reigning symbolic order imposed by the dominant
actors.”! As this becomes internalized, so does the practicality of diplo-
macy as the acceptable means of state interaction. When practical sense
becomes a self-regulating mechanism, preferences are in line with the ar-
rangement and rules of the game. This creates a situation where, as Pouliot
puts it, an orchestra exists without a conductor.3?

If the homology between the field and historically made habitus are bro-
ken, the diplomatic pattern that was created falters. Bourdieu calls this phe-
nomenon of disconnection between positions and dispositions hysteresis.
This refers to the lag that may occur between cause and effect in social
interactions. Bourdieu suggests that hysteresis occurs when “dispositions
function out of phase, and practices are objectively adjusted to conditions
because they are objectively adjusted to conditions they can no longer
obtain.”33 Hysteresis is captured in diplomacy when the interplay between
habitus and field is adapted inadequately to a situation. Thus, they are not
acting in harmony with common sense. In global governance, this can occur
when a state tries to engage in a diplomatic activity not congruent with the
habitus of a particular organization.

Lastly, the easiest way to explain this theory is by using an analogy from
real life. In the English game of cricket, when an individual hits a bound-
ary six (similar to a home run in baseball), the umpire signals this to the
scorers by lifting both of his arms above his head. Why does he do this?
He is not told to do this by an individual. Instead he does this due to a set
of background habits, skills and dispositions - the aspects which make up
inarticulate knowledge. As soon as the umpire sees a situation he acts upon
it. In diplomatic practice when such practices are enacted everyday they

30 Deborah Reed-Danahay, Locating Bourdieu (Bloomington: Indiana University Press. 2005): 109.
31 Peter Jackson Review in Catherine Lu and Diane Labrosse, eds, “H-Diplo/ISSF Roundtable Review
of Vincent Pouliot’s International Security in Practice: The Politics of NATO-Russia Diplomacy,”

Roundtable 2, no.5 (2011): 17.

32 Vincent Pouliot, International Security in Practice: The Politics of NATO-Russia Diplomacy (Cam-
bridge and New York: Cambridge University Press, 2010): 46.

33 Bourdieu quoted in Vincent Pouliot, International Security in Practice: The Politics of NATO-Russia
Diplomacy (Cambridge and New York: Cambridge University Press, 2010): 48.
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become the background of what future social interactions are based on.
States become involved in regional governance not to consciously form a
collective identity, they do so due to an inarticulate understanding that this
is the practical way to act. Practice theory could therefore provide us with
a new and unique way to view regional integration in the Asia Pacific, as it
is not pure rational calculation that dictates diplomatic efforts. Rather it is
inarticulate knowledge tempering behavior.

Section Three: A History of Hysteresis in the Asia Pacific

The Asia Pacific is no stranger to hysteresis. Although ASEAN is a likely can-
didate for a doxic regional organization, many other efforts have fallen flat.
This section will briefly go through three examples of hysteresis in the region,
promoting the idea that habitual differences is historical and will also hinder
the TPP and the RCEP.

EAEC (East Asia Economic Caucus): A Miscalculation of Asian Values

The EAEC was a free trade agreement proposed by former Malaysian Prime
Minister Dr. Mahathir bin Mohamad. This proposal included all ASEAN mem-
bers and Japan, China, and South Korea (the states included in ASEAN+3).
It was the Asianist reaction to APEC, and it was essentially the same as APEC
without the US and Australia. However, it was never put into effect. Instead it
garnered much opposition from Pacificist and Asianist states. Why was this?

Japan largely opposed this initiative as it did not include Pacificist states.
This highlights the specific habitus of Japan at the time and perhaps its
habitus to this day. For years Japan was under the US umbrella of safety dur-
ing the Cold War. Thus when it ended, Japanese habitus was one of anxious-
ness as it was unsure whether the US would continue to provide security in
the region. Simultaneously, the EAEC proposed that Japan would be the lead
of this organization when Japanese habitus still wanted to have a protected
economy and growth tempered by export growth. These could not occur in
this EAEC field. Therefore, a hysteresis relationship occurred between Japan
and the EAEC.

The method of introduction by Mohamad did not follow the operation
habitus of the Asianist field. Seemingly the ‘Asian values’ debate that oc-
curred in Malaysia and Singapore existed only in these two nations, rather
than being a more coherent Asian identity.>* Therefore when Mohamad pro-

34 Baogang He, “The Awkwardness of Australian Engagement with Asia: The Dilemmas of Australian
Idea of Regionalism,” Japanese Journal of Political Science 12, no.2 (2011): 269.
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claimed this new initiative was being created some states balked at it. Self-
determination in the economic and security fields of Asian states was not
the habitus of Japan, South Korea, China, or Taiwan. Therefore the EAEC
was met with great opposition. This is important as it points to a bloc that is
not unified, and different habitus exists in each state. This could occur in the
RCEP and the TPP in the future.

The Asia Pacific Community (APc)®® Failure: A Miscalculation of Austral-
ian Practice

The APc was first articulated by former Australian Prime Minister Kevin Rudd
in June 2008 at an Asia Pacific Community Forum, and further explained at
a Shangri-La conference later that year in Singapore. The APc was enunci-
ated as an Asian Pacific regional institution spanning the whole region. It
was envisioned as an institution that “Would engage in the full spectrum of
dialogue, cooperation and action economic and political matters and future
challenges related to security.”*® It would not supplant ASEAN, APEC and
other regional groupings, but would complement them.

During the drafting of the APc it appears no consideration was paid to
how it would actually function. This appears to revolve around hysteresis,
the clash of habitus and the field. Australian policy makers, and in fact
Kevin Rudd’s practical sense, was socially inadequate for this situation. The
APc could have functioned in one of two ways: through the aforementioned
ASEAN way, or through an Australian way tempered by their past diplomatic
efforts. The APc failure also shows us the definition of field in the region.
Australian diplomacy concentrates on Pacificism, emphasizing the inclusive
pan-Pacific notion of region and a belief in the San Francisco system. Pa-
cificist habitus would have been inappropriate for the field where Rudd first
proposed this idea. Similarly the ASEAN way would have also been unlikely
to succeed. If this practice was adapted the consensual style would have
had to been adapted by Australia, New Zealand and the US.

The APc idea fell flat due to the Don Quixote effect.®” Their actions were
out of place, inappropriate and out of touch with the field they were trying
to act within. This led to a situation where outside behavior was met with
hostility. The field they were trying to act within was the Asia Pacific, which

35 The ‘C’ is a small ¢ in this acronym. Rudd did this to try and minimise criticism that this group
would supersede other group. This is hysteresis in action.

36 Frank Frost, “Australia’s Proposal for an ‘Asia Pacific Community’: Issues and Prospects,” Parlia-
ment of Australia Research Paper 13 (2009): 6.

37 Vincent Pouliot, International Security in Practice: The Politics of NATO-Russia Diplomacy (Cam-
bridge and New York: Cambridge University Press, 2010): 48.
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includes ASEAN states. This is crucial as the ASEAN way of consensus build-
ing should have been used. However, it seems Australian diplomats were
unaware of this practice. In the early 1990s, Australian diplomacy moved to-
ward Asia with the Paul Keating administration. This Asianist turn was most
famous with the foundation of APEC. However, when John Howard was inau-
gurated as Prime Minster in 1996 diplomatic capacity was skewed toward
the US. This made Australian officials learn an entirely different field, and in
turn their habitus was altered, causing this proposal to fail.

Following the initial APc speech many ASEAN nations were scathing in
their criticism of Rudd’s proposal. Theo Sambuaga (head of the Indonesian
foreign affairs committee) suggested “Rather than create a new body in the
Asia-Pacific, why don’t you push development through ASEAN.”38 Similarly
a Malaysian expert suggested in response “(Mr. Rudd) has a responsibility
to tell us more instead of just giving us a skeleton and telling us to discuss-
you know, we are quite busy ourselves.”® The best criticism of the proposal
perhaps comes from William T. Tow and Brendan Taylor of ANU. They sug-
gested that there are differences in the way the US and ASEAN approach co-
operation. The US (and consequently Australia) attends global governance
initiatives with a goal of achieving material outcomes, where ASEAN see the
process of cooperation as a means to an end, and thus use such forums to
build trust.*®

Joe Biden’s Habitual Pivot at Yonsei

US Vice President Joe Biden recently made a trip to Asia. This was largely
done to transmit information that Barrack Obama refused to do earlier this
year due to the disaster that was the US federal government shut down in
October. Biden’s trip ran into some bad timing when China announced its
new Air Defense Identification Zone (ADIZ). Thus, his trip largely digressed
into the US reiterating they would protect their Asian allies. The actual rea-
son of his visit is not important, but the speeches he gave are. On December
6, 2013, Biden gave a speech at Yonsei University. A close reading of this
speech helps decipher American habitus toward the region, and also the
way they conduct diplomacy.

If it is contended that the Pacificist habitus of diplomacy is to talk openly
and frankly then Biden lived up to this, and did not use the Asianist way of

38 Frost, “Australia’s Proposal for an ‘Asia Pacific Community’: Issues and Prospects.”

39 Ibid.

40 He, “The Awkwardness of Australian Engagement with Asia: The Dilemmas of Australian Idea of
Regionalism,” 277.
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talking around an issue. For example, he frequently expressed that the US
“means what it says, and does what it says.”** Using direct language such
as this could lead to skepticism from Asianist states in the region. However,
Biden did show some restraint and was not confrontational on the issue
of the TPP. Instead on this point he talked around the issue, much like an
Asianist diplomat may do. For instance he urged South Korea “to pursue
major agreements”*? in the economic field. It does not take much thought to
realize this was an allusion to the TPP. The method of bring it up seemed to
be quite effective and non-confrontational, conforming to the Asianist field.
This dichotomy showed that the US habitus in the region is still largely Pacifi-
cist, but has changed somewhat to include rhetoric more applicable to Asia.

However, this has not always been the case. An example of hysteresis by
the US in the Asia Pacific occurred in 2010 when China’s increasingly mod-
ern naval presence caused a rift. This was especially poignant as there are
numerous territorial disputes in the region, such as the Spratly and Paracel
islands. The US could have aided in the conflict if their habitus was congru-
ent with the Asianist field. It was not. The US Secretary of State at the time
Hilary Clinton suggested that the US would be willing to facilitate “multilat-
eral talks on the issue.”*® This was unsurprisingly met with vehemence by
Beijing, as they suggested that the US was interfering in an internal Asian
issue.

Chinese Habitual Hysteresis: Highlighting the Difference in Habitus

The Chinese strategy toward multilateral arrangements in the Asia Pacific
is to be skeptical of US involvement due to their habitus being tempered
largely by geopolitics and not by economics. Therefore, no matter whether
the US has other motives or not, China views the US with suspicion.** This
can be attributed to China looking through the proverbial looking glass. They
see the US as themselves and thus see the US as a state looking to expand
geopolitically. The US has been omnipresent since its pivot with the goal of
hijacking China’s rise regionally and ultimately globally. Therefore, it should
come as no surprise that China views the TPP with suspicion.

According to Chinese scholarship, the TPP is viewed as useless without
China’s involvement. China’s innate learning of its economic success has

41 Quoted from Biden’s Speech at Yonsei University on December 6, 2013.

42 lbid.

43 lbid.

44 Wen Jin Yuan, “The Trans-Pacific Partnership and China’s Corresponding Strategies,” A Freeman
Briefing Report, Centre for Strategic and International Studies (June 2012): 1-3.
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led their diplomats and government officials to suggest China has unilater-
ally been prompting growth in the region for the last decade, and if they
are not included the TPP could be considered a charade. This is coupled
with ideas that the TPP “contains an obvious political purpose to construe
China’s rise.”® Chinese scholars have noted almost all of the TPP members
are close allies of the US, and thus accuse the US for giving preference to
these states in the new trade infrastructure developing in the region.

However, what makes this hysteresis is the fact that the US did not cre-
ate the TPP. Instead, it was signed by the aforementioned P4 states in 2005.
It was not until New Zealand invited the US, that it showed any interest in
the group, and it was not until 2008 that the US even agreed to become a
part of the TPP. The US did not join until 2008 due hoping the Doha round
would reach a positive ending. When it did not, the pro-Bush administration
looked at pursuing alternatives. The TPP was found as the alternative. This
continued when in November 2009 the Obama administration elected to
continue negotiations.

With this knowledge it appears that the Chinese habitus on the TPP is
not bound in reality or fact, but by innate learning within a specific field.
The US habitus in the Asia Pacific field is to ultimately include China, but
the Chinese did not see it this way. They see the TPP diluting trade by forc-
ing China to export to less efficient places, thus causing trade diversion.*®
Also, such an arrangement would make other states closer to the US via
treaties, undermining what China has done for the past decade. Chinese
rhetoric revolves around the idea that “some Asian countries are currently
trying to coup with economies outside the Asian region to establish a wider
range of inter-regional free trade relations.”#” The official rhetoric was along
the lines of an old Chinese saying “close neighbors are better than distant
relatives.”*8

There is still habitual distrust among states in the region due to history.
For instance, the three large East Asian states (China, Japan and South Ko-
rea) have a unique habitus created by strategic distrust of each other, and
this has recently grown stronger by the new ADIZ proposed by China in early

45 Ding Gang and Ji Peijuan quoted in Wen Jin Yuan, “The Trans-Pacific Partnership and China’s Cor-
responding Strategies,” A Freeman Briefing Report, Centre for Strategic and International Studies
(June 2012): 2.

46 Yuan, “The Trans-Pacific Partnership and China’s Corresponding Strategies,” 6.

47 Ibid.

48 Ibid.
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December. No matter how often China proposes that “integrating China will
yield benefits,”*° the habitus of other states remains skeptical.

Two Competing Habitus: Asianist versus Pacificist

With this background of duality, it appears that differing habitus is driving
the diverging initiatives. The idea of Pacificism and Asianism explains the
difference in habitus between the TPP and the RCEP. The Pacific is in this
section is largely represented by Australia, the US, and New Zealand and
Asia by the East Asian states. The Pacific states are faced with an identity
problem that can easily lead to hysteresis. When Paul Keating suggested
that Australia was an ‘Asian’ country he drew criticism from many in Austral-
ian society.®° The ‘Asianization’ of Australia would be difficult and flawed on
many levels, none more obvious than habitus. Through years of interaction
with first the United Kingdom and now the US, Australia has practiced diplo-
macy though Western-centric doxa based on achieving tangible results, for
instance, the creation of a new, seemingly unnecessary multilateral APc ar-
rangement. This includes open talks and transparency in the decision mak-
ing process. One could also suggest through democratic means. This is the
Pacificist way. Australia for all its attempts to fit into the Asian doxa, it is still
seen as a White English speaking country, a member of the global North.
Australia practically represents a colonial power from the Asian perspective,
far away from the doxa prevalent in Asianism. The US also suffers from a
hysteresis relationship with Asia, where is appears the general populous
sees itself firmly rooted in America, and not in the Asia Pacific. Similarly
when they enter diplomatic negotiations they usually use strong inflamma-
tory language that could cause hysteresis. The TPP has begun to suffer from
this. When President Obama and Vice President Biden speak of the TPP it is
presented as a join us or leave us group. There is no interaction with others,
no track two diplomacy, and no flexibility.

Asianist habitus is based on consensus building and quiet diplomacy:
the ASEAN way. Although some authors suggest that Asianism itself is not
based on clearly defined regional identity, | would venture that it is more
doxic than scholars suggest. Although it would be a fallacy to suggest all
Asian countries are the same, they do share an acute knowledge they are
indeed Asian. This doxa can be found in ASEAN and within East Asia. For
instance South Korea for example it has been good at conducting diplomacy

49 lbid., 9.
50 He, “The Awkwardness of Australian Engagement with Asia: The Dilemmas of Australian Idea of
Regionalism,” 278.
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with ASEAN, and more recently China. An example of this is the method of
diplomacy. Track one diplomacy in the Asia Pacific has had minimal success
in the last two decades. APEC was formed out of mainly track-one initiatives,
but since then little has been institutionalized. Instead new forms of diplo-
macy namely two-two and track 1.5 diplomacy, has been introduced to this
field. These fit the Asianst habitus more so than Pacificist habitus. Track 1.5
diplomacy denotes a situation where non-official and official agents work
together to promote new initiatives. Track-two diplomacy refers to unoffi-
cial dialogue aimed at encouraging new ideas and building relationships at
the state and domestic level. Many groups are involved in these processes
including academics, NGQO’s, civil society and others. This has giving way
to a proliferation of working groups and conferences in the Asian Pacific.
Seemingly many, if not most, of the states in the Asia Pacific are promot-
ing and becoming involved in such diplomatic initiatives. However, South
Korea and more broadly Northeast Asia highlight the geopolitical baggage
the whole region carries. Regional politics frequently evolve but historically
entrenched legacies of past conflicts and struggles still proliferate. Where
does this leave the RCEP and the TPP?

Questioning Duality: Alternatives to the Asianist and Pacifist Fields

This paper has shown that the larger Asia Pacific exists geographically but
not politically. Instead it was proposed that an Asianist and Pacifist habitus’
compete in the region. However, practice theory could propose that further
fields exist that are causing hysteresis in regional trade liberalization. As was
discussed earlier RCEP has many competing visions that likely represent
habitus: an ASEAN field, a unified Chinese-Japan-Korean field, an Oceania
field, and a US field. These sub-fields can further complicate the analysis
within the region. This is not like realist balancing rhetoric that is used by
defensive realists, but is instead innately learnt fields that disrupt interac-
tion in the region.

Continuing with the sports motif used earlier we can expose the com-
plexity of states conducting diplomacy in the Asia Pacific. The generic Asia
Pacific diplomatic field is moot without agents competing on it. To explain
the diverse habits use the national sports to explain why hysteresis arises.
If it is proposed that ASEAN and Chinese-Japan-Korean habitus is football
based, Oceania rugby based, and US American football based observers
can see how see how the ‘Asian Pacific’ field will be inundated with hyster-
esis. It becomes clearer how ASEAN and East Asia may be able to interact,
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but can see why the others may not be playing by the same rules. Whilst
East and Southeast Asia want to slide tackle, Australia, or the US, wants
to spear tackle. Asian states may want to conduct 1.5 or 2 track diplomacy
and discussion, and the others want 1 track diplomacy and results. These
sports use rectangular fields, have goal posts, and painted lines. However,
differences in habitus create a situation where different sports are played
on a similar field. Further, study of this must be done to see if multiple habi-
tus exists and whether this is hindering development. Although far from a
perfect analogy when anyone thinks of European sport they think of football.
Thus, could all the states in the EU be playing the same sport leading to a
toxic relationship? Furthering this argument could states in the Asia Pacific
create a hybrid game where they can all play on the same field? Can they all
learn the same game? These are question that must be addressed in future
scholarship.

Conclusion: Effective Proliferation or Stagnation of Regionalism in the
Asia-Pacific

Why do these two paradigms exist in the Asia Pacific? If Asian Pacific region-
alism is examined through practice theory, it is becomes clear why compet-
ing regionalisms occur. It is due to two unique habitus’ existing in the region:
Asianist and Pacificist. Thus, if it is proposed that an Asian Pacific diplomatic
field exists, states that are using diverging belief systems will likely enter
diplomatic talks that will turn into hysteresis. This paper proposed that this
hysteresis is what caused the APc failure, the EAEC failure, the US pivot
to Asia, and China’s recent issues in the region. Regional initiatives have
proliferated since the signing of APEC in 1989. This has included the EAEC,
ASEAN+3, ASEAN+6, the APc, the East Asian Summit, and others. However,
the duality of proliferation using two varying habitus has made these group-
ings largely redundant.

Duality caused by diverging habitus is the driving force behind the TPP
and the RCEP. The TPP is based in Pacificist diplomatic practice, and the
RCEP has developed using Asianist practice. Therefore, if we promote the
idea that organizations being created using varying diplomatic practice lead
to redundancy, the TPP and the RCEP experiences will travel along a similar
path. The duality of the past has not changed, habitus has not been tem-
pered buy these experiences. Therefore, this paper predicts that prolifera-
tion of regional initiatives will lead to stagnation, or non-institutionalization,
of trade liberalization in the Asia Pacific. Y
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South Korea’s native-English-speaking hakwon (South Korea’s version of a pri-
vate language school) instructor population is college-educated, well paid, and
yet suffers from a lack of empowerment via a representative organization of
its own creation. Of the attempts made by instructors to form such an NGO to
advocate on their behalf the Association of Teachers of English in Korea (ATEK)
stands out as perhaps the most ambitious, in spite of its rather short tenure and
eventual collapse. Typical explanations given for that collapse can be divided
among those internal, such as in fighting, and external, such as online harass-
ment, but this paper seeks to show that such explanations remain insufficient.
Using material obtained through interviews with former members, along with
information gleaned from various online sources, this paper argues that a lack
of official recognition of the organization by the South Korean government can
be seen as the proverbial straw that broke the back of ATEK. Further, application
of theoretical material presented in Bringing Transnational Relations Back in:
Introduction by Thomas Risse-Kappen, regarding the way in which domestic gov-
ernmental structure can either allow transnational actors access to that struc-
ture or not, will show that domestic actors such as ATEK are subject to the same
sort of institutional discrimination. It is the author’s hope that the examination
of ATEK’s collapse presented in this paper will constitute a useful framework to
guide upstart instructor NGOs of the future, so that similar problems can be suc-

cessfully avoided.

Introduction

Ethnic homogeneity is a highly contentious issue central to, and with rami-
fications for, policies concerning areas as diverse as demographics, educa-
tion, marriage, migration, activism, and human rights. The Korean people
have long held that theirs was a land of one people, but in contemporary
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South Korean society this concept is being challenged. One way in which
ethnic homogeneity in South Korea is being directly challenged can be ob-
served in the size of the foreign resident population, which calls South Ko-
rea home. As of June 2008 about 2.36 percent of South Korea’s population
was made up of non-Koreans,* and according to the South Korean Ministry
of Statistics, by May of 2013 the number of non-Koreans working in South
Korea was approximately 760,000.2 In addition to these, approximately
333,000 other foreign residents are described as not economically active,
and listed as such for three reasons: “‘Child care and home duties,” ‘Rest-
ed,” and ‘Attending a regular school.””® Thus it can be assumed that these
are dependent family members of migrant workers residing and working
in South Korea. In this way it is clear that many among these workers have
settled in South Korea, with their families, to make a life for themselves.
However, to say that South Korea’s migrant worker population’s relationship
with its host country has been a rocky one, essentially from the start, would
be something of an understatement. It is not the purpose of this paper to go
into detail about the formation and activities of both Korean and foreigner
led domestic NGOs advocating on behalf of this industrial migrant worker
majority of the foreign resident community of South Korea. However, suffice
it to say that with the opening of the South Korean labor market to migrant
workers in 1991 NGO involvement in activism on behalf of this community
followed quickly and has remained a constant feature ever since.

In contrast, South Korea’s migrant native-English-speaking English lan-
guage instructor population, members of which work at either public or pri-
vate schools or universities (hereafter, instructors), numbered roughly some
22,000 as of 2010.* Yet the E2 (foreign language teacher) visa holding seg-
ment of that population, some 21,082 individuals as of 2009,° lacks do-
mestic representation through an NGO of its own formation. To date only
one such organization has emerged to advocate on behalf of this portion
of the greater migrant population. The Association for Teachers of English

1 Hyuk-Rae Kim, “NGOs and the Governance of Migration,” in State-centric to Contested Social Gov-
ernance in Korea (London: Routledge, 2013), 116.

2 “2013 Foreigner Labour Force Survey,” Statistics Korea, last modified November 7, 2013, http://
kostat.go.kr/portal/english/news/1/1/index.board?bmode=read&bSeq=&aSeq=310276&pageNo
=1&rowNum=10&navCount=10&currPg=&sTarget=title&sTxt. (accessed November 30, 2013).

3 Ibid.

4 “Animosity against English Teachers in Seoul,” Global Post, last modified May 30, 2010, http://
www.globalpost.com/dispatch/south-korea/100122/english-teachers-seoul-racism. (accessed
November 30, 2013). (accessed November 30, 2013).

5 “Number of E2 Visa Holders by Region and Gender,” English N Korea, last modified June 2009,
www.englishnkorea.com/download/Statistics_n_Homepages.pdf/(accessed November 30, 2013).



TRANSIENT PROFESSIONALS: LOCAL NGO EMPOWERMENT 107

in Korea (hereafter, ATEK) was an incipient NGO with sustained operations
from the first half of 2008 to about April of 2011. Exact dates are difficult
to pinpoint as the organization never fully crystalized as a formal NGO for
several reasons which will be discussed in detail below.

Conversely, as was mentioned above, South Korea’s much larger indus-
trial migrant population has long benefitted from the assistance of Korean
NGOs, particularly religious NGOs. Under the Korean Confederation of Trade
Unions, industrial migrant workers formed the Equality Trade Union - Mi-
grants’ Branch, which later transformed into the independent Migrants’
Trade Union. While the Korean government has refused to recognize the
legality of the independently founded migrant workers’ union, the highly
educated and economically empowered migrant English teaching popula-
tion of South Korea can certainly envy such an achievement. So, in terms of
the foundation of a domestic body for the purposes of advocacy, how have
industrial migrants achieved the success which has eluded instructors?

Instead of investigating the factors which led to the creation of ATEK, this
paper will constitute a thorough examination of the causes of its disintegra-
tion. First, an examination of material assembled from qualitative interviews
conducted with former ATEK officers and members will demonstrate that
chief among internal causes of ATEK’s disintegration were that organiza-
tion’s alienation of and subsequent failure to successfully mobilize key el-
ements within its potential membership pool of instructors, namely those
holding F visas, and further that the organization was plagued by in-fighting.
Second, by contrasting portions of that same interview material with mate-
rial published online this paper will demonstrate that ATEK suffered further
from external problems including attacks levied against it from outside the
instructor community and an inability to obtain official NGO status from the
Korean government itself. Third, by applying theoretical material presented
in Thomas Risse-Kappen’s article Bringing Transnational Relations Back in:
Introduction, regarding the role of domestic governmental structure in fa-
cilitating or blocking access to that structure by transnational actors, this
paper will show that despite being a domestic actor ATEK failed at least
in part because of South Korea’s having, as Risse-Kappen puts it, a state-
dominated domestic governmental structure. In this way, it is the argument
of this paper that ATEK did not disintegrate under the weight of commonly
understood internal and external pressures alone, but also in part due the
specific structure of the South Korean state, which made gaining access to
that state’s political systems a virtual impossibility.
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Causes of the Disintegration of ATEK: Interviews with Informants

To get as clear a picture of the situation concerning the disintegration of
ATEK as possible, in order to understand it as fully as possible, it was neces-
sary to contact and interview several people directly involved in the founda-
tion and running of the organization. While the initial research goal was to
contact as many people as possible it quickly became clear that due to the
particular circumstances of ATEK’s disintegration a focus on obtaining an
unbiased account of that disintegration would likely be a far more fruitful
goal. Snowball sampling methodology was initially employed to this end, be-
ginning with the first informant, Rob 0., who recommended several further
informants with whom to get in contact for potential interviews.

Ultimately, a total of five informants were contacted online and asked
the question, “Why, in your opinion, did ATEK fail?” Limitations which had to
be reconciled included the rather small size of this sample set, the fact that
one could quite naturally question the reliability of the informants therein,
and the particularly sensitive nature of the disintegration of the organiza-
tion (one informant told me he was, “going to try to keep [his] emotions
out of it...”). Therefore, it was incumbent upon the author to investigate the
possibility that tangential perspectives of the story of ATEK’s disintegration
might provide further insight and paint a fuller picture of it. Thus, it became
necessary to investigate the existence of various forms of pertinent online
material as well. Gathered below is a summary of the material gleaned from
those interviews and online material.

Rob 0. was ATEK’s National Communications Officer from April of 2010
to January of the following year, and a member of ATEK’s Executive Council,
which also included the organization’s president and other national officers.
In that capacity he participated in voting on issues and advised the council
as to the public relations implications of ATEK’s actions and projects. Fi-
nally, he was also in charge of managing the organization’s public relations
through various forms of media, doing interviews, writing press releases,
and responding to inquiries and criticisms.®

According to this first informant, the most central reason for the downfall
of ATEK was its having gotten a poor start. The organization’s initial opera-
tion, entitled the “Equal Checks for All” campaign, was unintentionally divi-
sive, essentially pitting the longer-term resident instructors, whose mem-
bership would ultimately turn out to be quite valuable to the organization,

6 Rob 0., online text message to the author, December 9, 2013.



TRANSIENT PROFESSIONALS: LOCAL NGO EMPOWERMENT 109

against other resident instructors.” To explain, the South Korean law this
campaign was focused on changing required E2 visa holding instructors to
undergo medical exams, including HIV screenings. Exempted from such ex-
ams were F-visa holders, a group which includes visiting and resident ethnic
Koreans not holding Korean citizenship and spouses of Korean citizens, of
whom many were long-term residents of South Korea. These people either
correctly or incorrectly felt that any changes the campaign might engender
would not be beneficial to their specific life situations, for if the campaign
were successful they too would be subject to such medical exams.

This was compounded by Rob O.’s opinion that whereas it was poten-
tially easier for short-term E2 visa holding residents, who perhaps felt, “the
exit option is attractive enough,” to simply pack up and leave South Korea
when the going got tough, those holding F-visas had invested themselves
in marriages here.® Hence the membership of longer-term F-visa holding
instructors simply ended up being of more value for the organization. The
“Equal Checks for All” campaign unfortunately alienated this segment of
the membership pool. Finally, according to Rob O. the organization was also
plagued by internal problems, ultimately being “brought down by a toxic mix
of personalities.”®

Darren B. was ATEK'’s Vice President and Chair of the National Council
from roughly 2009 to 2011. As vice president, his role was to assist the
president and take that person’s place during absences, while as National
Council Chair he led the meetings held by that body which focused on a wide
variety of topics from scheduling and voting to the organization’s agenda.*®

Mirroring comments made by Rob O. regarding in-fighting, Darren B. con-
firmed that divisiveness was not unique to ATEK’s membership pool alone;
there seems to have been a great deal of in-fighting within the organization
itself among those who worked for it. According to this second informant
ATEK suffered from a, “lack of quality people,” which meant that the organi-
zation was very limited in its recruiting options. This meant that ATEK and
its members were forced to, “recruit anyone and everyone, and put up with
masses of [bullshit].” According to Darren B. this made it difficult to dismiss
potentially difficult organization members who inevitably ended up disagree-
ing with other members,** which necessarily led to the in-fighting Rob O.
mentioned.

Rob 0., interview with the author, November 19, 2013.

Ibid.

Ibid.

Darren B., online text message to the author, December 9, 2013.
Darren B., online text message to the author, November 26, 2013.
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Furthermore, according to Darren B., “Nobody [would] admit they lost
because procedures for dispute resolution weren’t clear,” hence in his opin-
ion the personnel problem was compounded by ATEK’s lack of mechanisms
for the resolution of internal disputes. This problem led inexorably to a frac-
tured organizational focus, which in the informant’s opinion ran the gamut
of possibilities. There were those who felt the organization should strive to
increase public visibility through the provision of services for members. Oth-
ers, of the opposite opinion, felt that a neutral course could be struck by un-
dertaking a minimal amount of activities. Ultimately, the organization ended
up split between two factions, neither of which would agree to understand
the organization’s charter in the same way. Regardless of which side was
right or wrong it did not matter, because dispute resolution mechanisms
did not exist, and furthermore, in Darren B.’s opinion, neither did, “central
leadership.”*?

Jared A. was ATEK’s membership coordinator in Incheon, having organ-
ized ATEK'’s first meeting there in February of 2009. He was subsequently
the organization’s chairperson in Incheon for a little more than a year from
late 2010 to early 2012, during which time he was responsible for coordi-
nating the activities of active members in Incheon and attending national
meetings in which he participated in raising, discussing, and voting on vari-
ous issues.t®

According to this third informant, “ATEK was founded by ordinary people
with good intentions,”** which arguably resonates strongly with what Darren
B. mentioned about the organization lacking mechanisms for the manage-
ment and settlement of disputes. It stands to reason that at an initial phase
the ordinary and good-intentioned people of ATEK simply did not feel or re-
alize that they needed such mechanisms as all they were trying to do was
help people. Who would disagree with or try to undermine such a goal? Fur-
ther, Jared A.’s comments mesh with the implication inherent to Rob 0O.’s:
“ATEK’s struggles began when they alienated the very people upon whom
they most depended for success - the F-Visa holders.”*® In Jared A.’s own
words, “Ultimately, the polar-opposite combination of inexperience, transi-
ence, and volunteer leadership were unable to gain traction towards even
defining common goals, let alone achieving any.”*® So while the organization
was busily, though unintentionally, alienating those among the instructor

12 Ibid.

13 Jared A., online text message to the author, December 10, 2013.
14 Jared A., online text message to the author, November 30, 2013.
15 Rob 0., interview with the author, November 19, 2013.

16 Jared A., online text message to author, November 30, 2013.



TRANSIENT PROFESSIONALS: LOCAL NGO EMPOWERMENT 111

community who would potentially have been the most valuable assets to
the organization it was simultaneously not focused enough to successfully
remedy such a failure. This mirrors the opinion expressed by Darren B. re-
garding ATEK’s not having had a clear focus, an opinion expressed by the
next informant whose comments are summarized below.

Bryan H. was the ethics officer for ATEK’s Seoul chapter for a few months
during the end of 2009. Aside from being tasked with assisting in writing
and codifying the organization’s charter he described the job as comprising
a role of checking and balancing the organization, but with a relative degree
of autonomy.”’

This fourth informant felt that, “ATEK had failures at multiple levels,
planning, execution, and leadership.” The organization was initially over-
designed as something much larger and more complex than it needed to
be because its founders unrealistically wanted ATEK to represent every
instructor in South Korea, even those who only planned to spend a very
short amount of time living and working in that country. This unreasonable
goal was supposed to be facilitated, in the opinion of Bryan H., by an or-
ganizational structure that was far too complex, meaning that new rules and
regulations were difficult to impose and that joining the organization was
far more complicated than it should have been. Further, because of, “lofty
goals and aspiration [sic.], the original founders created a [spider web] of
checks and balances.”*® This unrealistic initial goal resonates strongly with
what Rob 0. stated about the organization’s having gotten off to a bad start.
Further, the overly-complex structure described by Bryan H. arguably echoes
what Darren B. mentioned about ATEK’s having lacked internal mechanisms
for conflict resolution. Bryan H. continued, “Instead of starting small and
simple, they came out of the gate saying they repped [sic.] everyone and
were focused on changing a system that didn’t really need changing,” hence
his opinion that the organization came undone partly because of a focus on
unrealistic goals.t®

Greg D. joined ATEK early in the organization’s formation and rose
quickly to the position of chairperson of the Gyeongnam Chapter in March
of 2009, becoming ATEK’s communications’ director in May of that year. He
subsequently became ATEK's first elected president in September of 2009,
a position he held for one year.2° His main function as president was the cre-

17 Bryan H., online text message to author, December 10, 2013.
18 Bryan H., online text message to author, December 1, 2013.
19 Ibid.

20 Greg D., online text message to the author, December 9, 2013.
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ation and implementation of organizational policy, but as the organization’s
leader, jobs left undone often fell to him. In this way, at any one time he
could have been focused on recruiting and training new members, helping
with the election of new national and local officers, participating in confer-
ences and government events, and helping out with the day to day running
of the organization.?*

According to this fifth informant the causes of ATEK’s failure involved
reasons related to four groups of people. First, the organization was subject
to online harassment by F-visa holding long-term resident instructors who,
the informant felt, saw ATEK and its “Equal Checks for All” campaign as an
upset to the established status quo; this opinion was also mentioned by Rob
O.. Second, Greg D. was the only informant to have mentioned ATEK hav-
ing been attacked externally by, “Korean nationalists,” who, in his opinion,
feel that foreigners in Korea, “are stealing their women, raping, miseducat-
ing, and destroying their culture. ATEK gave them a focal point to aim their
sights on.” Greg D. also mentioned attempting legal action against a group
known as Anti-English Spectrum (hereafter, AES), but says that the case was
summarily dismissed despite feeling his accusations against that organiza-
tion were well documented.?> While the leveling of racism and xenophobia
against a foreign community is certainly nothing new, this information was
unfortunately not corroborated by material provided by the other four inform-
ants, but instead will be discussed below with regard to the online research
portion of this paper.

Third, Greg D. went into great detail concerning the existence of exten-
sive in-fighting within the organization, as was mentioned by Rob O. and Dar-
ren B.. In short, the organization was split among two factions, one of which
the informant discussed as, “usurpers,” who, “joined the organization with
the idea of changing it from a non-profit group to a [for-profit] business with
no democratic council.” Such incompatible views concerning the direction
and focus of the organization, as was also mentioned by Darren B., could
not be mediated, as the organization was both overly complex, as was dis-
cussed by Bryan H., and lacked mechanisms for internal conflict resolution,
as Darren B. mentioned.?®

Finally, and most importantly for the final section of this paper, Greg D.
leveled blame directly at the Korean government itself. According to him
ATEK was subject to a great deal of confusion when he attempted to register

21 Greg D., online text message to the author, December 10, 2013.
22 Greg D., online text message to the author, November 26, 2013.
23 Ibid.
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the group nationally as an NGO, despite initially being told that legally ATEK
would be able to be so registered. Subsequently Greg D. was sent from one
government office to the next in a fruitless search for even one government
official or employee who could provide the information necessary to get ATEK
registered as an NGO. In his own words Greg D. stated that, “Magically every
office | went to and every officer | met had no idea how,” to register ATEK as
an NGO in South Korea.?* Whether ATEK was being intentionally given the
run-around or was simply suffering from an overabundance of institution-
al red tape will likely never be known and therefore cannot be speculated
upon. However, the fact remains that upon attempting to register ATEK as an
NGO, Greg D. was stymied at every turn.

In Greg D.’s opinion, the fact that only “large” and well-established IN-
GOs had ever successfully registered within South Korea, meant there was
perhaps a disconnect vis-a-vis ATEK’s ability for registration, as no such
“small,” domestic, or less well known group had ever done so before.?® Obvi-
ously South Korea has NGOs of its own, but the point to be understood here
is that South Korea’s instructor community lacks even a single advocacy
group, made up of foreign membership, which is both autonomous from
associated Korean groups and officially recognized by the South Korean
government. Furthermore, it is important to note here that such obstacles,
as were mentioned above with regard to the Migrants’ Trade Union, seem
all too common or even constitute quasi-institutional practice in South Ko-
rea. For, along with refusing to recognize the MTU as an official union, “the
South Korean government has consistently deported MTU leaders,”?® such
as happened to then MTU President Torna Limbu and Vice President Abdus
Sabur on May 15, 2008,?” and more recently to another former MTU presi-
dent, Michel Catuira, who even after successfully appealing a government
deportation order in 2011 was subsequently barred from re-entering South
Korea the following year.?® This sort of apparently institutional denial of the
legitimacy of migrant generated advocacy groups, in the form of domestic
NGOs, will be further explored below in the final section of this paper.

24 Ibid.

25 Ibid.

26 “Migrants’ Trade Union in South Korea Grows, Gains International Support,” AFL-CIO Now, last
modified January 13, 2012, http://www.aflcio.org/Blog/Global-Action/Migrants-Trade-Union-in-
South-Korea-Grows-Gains-International-Support. (accessed December 7, 2013).

27 “Migrants’ Trade Union Leaders Deported,” International Trade Union Confederation, last modified
May 20, 2008, http://www.ituc-csi.org/korea-migrants-trade-union-leaders. (accessed December
7,2013)..

28 “Former Migrant Union Organizer Denied Entry,” The Hankyoreh, last modified May 2, 2012, http://
www.hani.co.kr/arti/english_edition/e_international/530855.html. (accessed December 7, 2013).



114 YONSEI JOURNAL OF INTERNATIONAL STUDIES

The following is a quick summary of the opinions expressed by the inform-
ants listed above.

1. Rob O.: A poor start, alienation of F-visa holders, in-fighting

2. Darren B.: In-fighting, no mechanisms for internal conflict resolution,

lack of focus

3. Jared A.: Lack of experience, alienation of F-visa holders, lack of focus

4. Bryan H.: Unrealistic goals, overly complex internal structure

5. Greg D.: Alienation of F-visa holders, external attacks by “Korean Na
tionalists,” in-fighting, government obstruction

Causes of the Disintegration of ATEK: Online Materials

Upon doing online research into the disintegration of ATEK, in the interest
of presenting as full a picture as possible of opinions concerning such, it
was discovered that the most complete published records in existence were
those written by bloggers living in South Korea. One such article, “ATEK is
Dead; Let’s Bury it: A Eulogy”, was written by this paper’s first informant, Rob
0., known in the blogosphere as “Roboseyo.” Among the article’s seven rea-
sons listed for ATEK’s disintegration, all three summarized above are includ-
ed in detail.?® Additionally, the “Korean nationalists” mentioned by Greg D.
are briefly discussed in the form of the group Anti-English Spectrum, though
unfortunately the final point made by Greg D. concerning government ob-
struction of ATEK's receiving official NGO status is not broached.

However, included in that article’s first sentence is a link to another arti-
cle entitled “ATEK: the Great White Hoax”, published on a website called The
Three Wise Monkeys, which is described on its “About” page as, “a weekly
updated blogazine [sic.] with inside-out reportage, interviews, images, vid-
eos and everything else we can frame into it that is provocative, smart, en-
tertaining and takes on life here from the Korean Peninsula.”® The article
takes the form of a three part exploration of the history of ATEK’s formation,
activities, troubles, and speculates on several possible reasons for the or-
ganization’s disintegration, including all of those discussed by the five in-
formants interviewed for this paper, without exception.

However, it must be noted that informant opinions expressed about this
article were by no means only all positive or negative. Rob 0. described

29 “ATEK is Dead; Let’s Bury it: a Eulogy,” Roboseyo Blogspot, last modified March 26, 2012, http://
roboseyo.blogspot.kr/2012/03/atek-eulogy.html. (accessed November 30, 2013).

30 “About,” The Three Wise Monkeys, last modified 2011, http://thethreewisemonkeys.com/about-2/.
(accessed December 7, 2013).
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the article as, “very one-sided and overwhelmingly negative,” because its
authors apparently gave those of the opposite opinion expressed in the ar-
ticle no opportunity to refute it.3* On the other hand, Bryan H. expressed
his opinion of the article saying it was, “written in more of a gonzo jour-
nalistic flair, but they did their due diligence and [it's] a great article on
the organization.”®? Conversely, Greg D. characterized the article as, “a hit
piece,” written without the authors having conducted interviews or meet-
ings with any members of ATEK, that the article contained false accusations
and rumors, and finally his opinion that the real motivation for writing the
article lie in the fact that the subject was controversial and would garner the
website more traffic.® Ultimately, published material concerning the history
and activities of ATEK is extremely limited, leaving “ATEK: the Great White
Hoax” as the lone published comprehensive examination of ATEK. Thus, in
the opinion of this author, a critical examination of the points raised in the
article would seem necessary in order to paint a fuller picture of the reasons
surrounding the disintegration of ATEK. In this way, how closely the material
of “ATEK: the Great White Hoax” corresponds with the substance of inter-
view material presented above must be determined.

Among the reasons for ATEK’s disintegration listed by the five informants
interviewed for this paper both “alienation of F-visa holders” and “in-fight-
ing” were given three times each. Part two of “ATEK: the Great White Hoax”
begins by addressing the causes of this first problem directly: “some expats
with visas other than the E2 opposed the [“Equal Checks for All” campaign]
for both sensible and self-serving reasons—they’d married a Korean citizen,
had a master or doctorate degree, or some other condition that provided
an exemption for the common work visa. Why should they be subjected to
HIV/Drug tests in addition to full physicals and the hassle of obtaining an
FBI check?”3* Obviously this dovetails precisely with what was stated by Rob
0., Jared A. and Greg D.. In-fighting is likewise discussed directly in the first
installment of the article: “it's hard to prevent infighting in an organization
that's desperate to make progress, faces constant critiques and requires
council representatives to dedicate their time for free.”® This resonates

31 Rob 0., online text message to the author, December 9, 2013.

32 Bryan H., online test message to the author, December 1, 2013.

33 Greg D., online text message to the author, November 26, 2013.

34 “ATEK: the Great White Hoax (Pt. 2),” The Three Wise Monkeys, last modified March 28, 2011.
http://thethreewisemonkeys.com/2011/03/28/atek-the-great-white-hoax-pt-2/. (accessed No-
vember 30, 2013).

35 “ATEK: the Great White Hoax,” The Three Wise Monkeys, last modified March 21, 2011, http://the-
threewisemonkeys.com/2011/03/21/atek-the-great-white-hoax/. (accessed November 30, 2013).
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strongly with what Darren B. characterized as the gravest challenge faced
by the organization. Thus, while opinions of “ATEK: the Great White Hoax”
expressed in the interviews summarized above can hardly be characterized
as only positive, it can at least be assumed that the article includes mate-
rial of generally the same substance as was given in those interviews. That
the article presents this material with a rather negative tone can be ignored
in favor of attempting to draw from the article material which supports the
informant interviews; as was shown above, such material is plentiful.

In addition to supporting the alienation of F-visa holders and in-fighting
claims “ATEK: the Great White Hoax” includes material which parallels the
second reason provided by Greg D., who stated his opinion that “Korean na-
tionalists” were somewhat to blame for the disintegration of ATEK.3® In part
two of “ATEK: the Great White Hoax” two incidents are discussed which led
to animosity being directed at the foreign population in South Korea in the
form of xenophobia and nationalism: first, the 2002 deaths of Shin Hyo Sun
and Shim Mi Son, two fourteen-year-old Korean girls, who were accidentally
hit and run over by a US military vehicle, the operators of which were acquit-
ted of negligent homicide, and second, a 2005 scandal surrounding posts
made on a website called English Spectrum in which an individual identify-
ing himself as “the Player” posted lewd pictures of young Korean women
along with “advice” for finding such women for the purposes of casual sex.
In part two of “ATEK: the Great White Hoax” this second incident is credited
as the direct impetus behind the birth of the group known as Anti-English
Spectrum,® the same group which Greg D. identified as the “Korean na-
tionalists” who focused their destructive energy on ATEK.*® Thus while Greg
D. was the only informant who mentioned such a link between ATEK and
these “Korean nationalists,”®® such a claim is reinforced by the second por-
tion of “ATEK: the Great White Hoax” in which AES is characterized as, “a
vigilante Korean group,” which, “mainly exaggerates and exacerbates any
information that builds the case against evil English educators residing in
South Korea.”*® Greg D. also discussed ATEK'’s failed attempt to address
the situation with AES through legal channels, saying essentially that the
case was dropped by the police,* a detail further supported by the article
which concluded its discussion of AES with this eye-opening statement: “It

36 Greg D., online text message to the author, November 26, 2013.
37 “ATEK: the Great White Hoax (Pt. 2)".

38 Greg D., online text message to the author, November 26, 2013.
39 Ibid.

40 “ATEK: the Great White Hoax (Pt. 2)”.

41 Greg D., online text message to author, November 26, 2013.
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is reported that law enforcement appreciates some efforts of AES given that
the group acts a bit like an arm of the law in cases where the law may not
have the manpower.”*? Thus what is being further hinted at is tacit govern-
ment approval of, or at least an allowance for, the activities of this group in
supplementing the police to the clear detriment of the lives and livelihoods
of the instructor community.

Greg D.’s fourth reason for the disintegration of ATEK, government ob-
struction, is further supported by material from part two of “ATEK: the Great
White Hoax.” On June 17, 2010 an ATEK officer named Mark Barthelemy at-
tended a meeting of the Seoul Metropolitan Police Agency (SMPA)’s Foreign
Affairs Advisory Committee, which essentially constituted a dialogue be-
tween the non-Korean members of the committee and top representatives
of law enforcement in Seoul. The committee’s members came from several
countries whose nationals call South Korea home including the Philippines,
Nigeria, China, as well as a few of the seven English-speaking nations of
which E2 visa holders are required to be citizens. The opposite side included
Kim Ki-yong, the then director of the National Security Department.*® This
first step at building a relationship between the instructor community, albeit
with ATEK as its mouthpiece, and a central branch of the South Korean
government was followed by the SMPA inviting Mark Barthelemy to present
at a lecture series entitled the “Multicultural Training Program.” About this
Barthelemy was quoted as saying, “It is a great honor to participate in these
trainings and to represent ATEK on the committee ... SMPA’'s willingness
to reach out to expat communities is a major step forward. Giving ATEK’s
members a voice will enhance the city’s readiness, and will boost Seoul’s
image as a truly world-class city that welcomes people from everywhere.”*
Barthelemy’s enthusiasm seems to have been shared by government offi-
cials as Choi Ho-ryul, Deputy Director of Foreign Affairs, commented on Bar-
thelemy’s lecture, given bilingually in English and Korean, saying, “Mark’s
entertaining and informative presentation provided our field officers with
invaluable advice for engaging expat residents and tourists across cultur-
al and language barriers.”*® It seems rather obvious that a relationship of
such dually recognized mutual benefit would continue to be fostered by both
sides, but that does not seem to have been the case.

42 “ATEK: the Great White Hoax (Pt. 2)”".

43 “English teachers’ group connects Seoul police with expats,” Korea Herald, last modified July 13,
2010, http://www.koreaherald.com/view.php?ud=20100713000612. (accessed December 7,
2013).

44 “ATEK: the Great White Hoax (Pt. 2)”".

45 lbid.
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Barely a year later it was published in “ATEK: the Great White Hoax” that
the relationship between ATEK and the Seoul Police had apparently come
to an abrupt end and that Barthelemy had at some point in the previous
year ceased his membership with ATEK. Further, his vacancy on the Foreign
Affairs Advisory Committee had apparently not been filled by another ATEK
member. Likewise, the Seoul Police had failed to follow the first Foreign Af-
fairs Advisory Committee meeting up with another as of March 2011. In
researching “ATEK: the Great White Hoax” the authors of that article were
told by a Lieutenant Kim of the Seoul Police’s public relations department
that ATEK was not a member of the Foreign Affairs Advisory Committee.
They quote him as saying, “The Foreign Affairs Advisory Commission [sic.]
is composed of commissioners, which means an organization cannot be a
member of the commission,” and further explained that questions related
directly to Barthelemy were, “met with obliviousness.”4®

While it presumably was not Barthelemy’s charge to build a relation-
ship with the Seoul Metropolitan Police Agency with the ultimate goal of
having ATEK registered as a domestic NGO, creating such a relationship
would have no doubt bestowed upon ATEK a certain measure of clout in that
regard. Furthermore, can it be assumed that calling the Foreign Affairs Advi-
sory Committee a “commission” was simply the lieutenant’s mistake? Was
it a typo in the article? Or should it be assumed that the “committee” was
changed in some way, ultimately making it a “commission?” Such confusion
may seem unremarkable, but when seen as part of an overarching pattern
of dysfunction and even possible obstruction, it cannot simply be dismissed.
Finally, while this sort of information can only be speculated upon it seems
at least plausible that where there is smoke, there is fire, and presumably
there is more to this story than has been published in the public record. Un-
fortunately, for the purposes of this paper the author was unable to contact
Mark Barthelemy directly for an interview. However, a possible explanation
of the situation comes in the form of the theory explained in the next section
of this paper.

Thomas Risse-Kappen and Domestic Governmental Structure: Theoreti-
cal Implications

In the introduction to his 1995 book, Bringing Transnational Relations Back
In, Thomas Risse-Kappen argues that, “The extent to which transnational
actors gain access to the political systems seems to be primarily a function

46 Ibid.
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of the state structure. National governments ultimately determine whether
foreign societal actors are allowed to enter the country and to pursue their
goals in conjunction with national actors,” (italics in the original).*” He goes
on to identify three ways in which states can be categorized according to
their domestic structure. With specific regard to the case of South Korea,
Risse-Kappen places that country within the state-dominated domestic gov-
ernmental structure, which he typifies according to the three traits. First, he
characterizes South Korea as a “centralized state,” exhibiting centralized
political institutions concentrating executive authority at the apex of the po-
litical structure. Governmental systems of this sort are typically relatively
independent of the state legislature and, “emphasize the state as caretaker
of the needs of the citizens.”*® Second, Risse-Kappen identifies South Korea
within the category of “weak societies,” typified by an internal weakness of
civil society, and states that such weakness stems from cleavages of class
and/or ideology.*® Civil society within states of this category would presum-
ably find it rather difficult to mobilize citizens for political causes because of
a distinct lack of consolidated economic, industrial, or religious social and/
or advocacy organizations. Third, Risse-Kappen places South Korea with-
in the category of states exhibiting “consensual policy networks,” typified
by rather well developed and powerful political intermediary groups. Such
groups, political parties for example, act as channels for the aggregation of
the demands of the populace about which compromises are made among
the political parties themselves, quite separate from direct involvement by
the populace; these groups then channel certain information into the higher
areas of government.>®

The most obvious implication of this argument is that a given transna-
tional actor’s potential for successfully accessing a state-dominated political
structure can be contrasted with such success vis-a-vis what he deems a
society-dominated state like the United States of America. The difference
implicit to this dichotomy is the centralized governmental structure of the
former, which leads to transnational actor difficulty accessing political sys-
tems and domestic institutions, and the fragmented governmental structure
of the latter, leading to the opposite situation. Risse-Kappen also argues
that while a state like South Korea may be initially quite difficult for a trans-

47 Thomas Risse-Kappen, “Bringing Transnational Relations back in: Introduction,” in Bringing Trans-
national Relations Back In: Non-state Actors, Domestic Structures, and International Institutions
(Cambridge: Cambridge University Press, 1995), 25.

48 lbid., 22.

49 Ibid..

50 Ibid.
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national actor to access, the potential for that actor to induce change once
this initial challenge has been mastered is quite high. Conversely he argues
that the opposite would be true for a state like the US. wherein the gov-
ernment’s inherently fragmented nature makes building coalitions among
a host of groups manifesting disparate views and goals much more difficult.
Thus while penetrating such a system may be initially accomplished with
relative ease, guaranteeing policy impact is far more difficult.5* While it is im-
portant to note this second of Risse-Kappen’s two arguments, if for no other
reason than to include within this paper a full summary of the cited writing,
for the purposes of this paper’s argument implications of Risse-Kappen’s
second argument will not be further explored.

Returning to Risse-Kappen’s characterization of a state-dominated po-
litical structure like that of South Korea, the functions inherent to such a
domestic political structure are echoed by Kim Nam Kook in Catalysers in
the Promotion of Migrants’ Rights: Church-Based NGOs in South Korea. In
discussing South Korea’s democratization movement of the 1980s, Kim
states, “One can find a common pattern in the procedure of Korean democ-
ratization: citizens initiate changes through militant collective action, then
the regime surrenders, and finally citizens are excluded in the stage of insti-
tutionalization that results from militant struggle.”>2 This institutionalization
no doubt takes place among the political intermediary groups Risse-Kappen
discussed, for as Kim continues, “Explosive debates were often excluded
or distorted by the incumbent political elites, not least in the aggregation
process that occurred at the National Assembly.”53

Finally, Kim specifically discusses the implications of this pattern with
regard to the June 1987 protest movement against South Korea’s military
regime, characterizing it thusly: “Extensive participation by citizens at the
beginning stage was not swiftly turned into a new political organization of
their own and was simply replaced by negotiations between the existing po-
litical parties in the process of legislation and thus resulted in the extended
tenure of the military regime until 1992.7%4 It is centrally important to the
argument of this paper to note that while Risse-Kappen makes very sound
arguments vis-a-vis the ability of transnational actors to access the political
systems of states of varying governmental structures, he does not address
the ability or inability of domestic actors to do the same. However, as was

51 lbid., 26

52 Nam-Kook Kim, “The Migrant Workers’ Movement in Democratic Consolidation of Korea,” Journal
of Contemporary Asia 42, (November 2012): p. 679.

53 Ibid., 679-680

54 |bid., 680
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discussed above, Kim’s characterization of the South Korean democratiza-
tion movement of the 1980s demonstrates the existence of strong domestic
parallels with Risse-Kappen’s arguments vis-a-vis transnational actors. For
it would seem that Korean citizens themselves were blocked by South Ko-
rea’s domestic governmental structure and as such were unable to directly
take part in institutionalization of the legislative changes their protests had
at least incited. Likewise, as was discussed above, the industrial migrants’
movement has been unable to have their union, the MTU, officially recog-
nized by the South Korean government, and their leaders are almost rou-
tinely rounded up for deportation.

Thus the inability to access a given government’s political systems is
particularly relevant with regard to the case of migration, which involves
both the international and domestic spheres directly. Case in point, instruc-
tors in South Korea constitute an internationally migratory population resid-
ing domestically within the country. While some of these instructors are no
doubt ethnically Korean and hence constitute international returnees, the
vast majority of these instructors are expatriates who can legally only teach
English in South Korea if they are nationals of one of seven English-speaking
countries: Australia, Canada, Ireland, New Zealand, South Africa, the United
Kingdom, and the United States. Therefore if South Korea is first considered
a “centralized state” which sees itself as the caretaker of its own citizens,
what is the role of that government with regard to foreign nationals residing
within its borders? Can it be assumed that instructors are not going to be
taken care of in the same way as South Korean nationals also residing do-
mestically? Second, if South Korea, as a “weak society,” is typified by class
and ideological cleavages, would non-citizenship not automatically lead to a
deepening of such divisions? Can it be assumed that instructors would likely
be more, rather than less, unable to connect with South Korean civil society
groups or form similar groups of their own? Third, if access to the top of the
South Korean governmental power structure is even potentially controlled
by “consensual policy networks,” made up of strong political intermediaries
like political parties, what ability might instructors have to sway the opinions
and influence the actions of such groups, without the ability to vote? Can
it be assumed that instructors have little or no ability to make their voices
heard by and express their needs to those in the South Korean government
taking part in the final institutionalization of policy?

Finally, if Korean citizens themselves within their own country cannot
participate directly in the final institutionalization of legislative changes they
have directly initiated through collective action, what hope do instructors,
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as foreign nationals residing in South Korea, have of achieving that goal? In
this way, it seems more than reasonable to assume that the political struc-
ture of South Korea’s government is at least partially to blame for the in-
ability of ATEK to register domestically as an NGO, in the same way that
the MTU has likewise been unable to obtain official recognition from that
same government. It remains to be speculated over whether or not ATEK,
upon having been able to successfully register as an NGO, would have thus
obtained enough legitimacy, clout, recognition, or what have you from the
instructor community to overcome its internal problems, but it can be as-
sumed that having successfully registered as such would not have caused
the organization further injury or setback. Unfortunately, before that could
happen ATEK disintegrated.

Conclusion

While it is not the purpose of this paper to speculate about which single
reason directly caused the disintegration of ATEK, the inability of that group
to successfully register as an NGO with the South Korean government can
arguably be understood as the proverbial final straw that broke the camel’s
back. Having started by alienating the most important portion of its mem-
bership base, plagued by internal division, suffering from a lack of unified
focus, and subject to external attacks by Koreans and non-Koreans alike
ATEK had still managed to continue moving forward. However, it seems that
ATEK was finally undone by an inability to access the South Korean political
system, which could have bestowed upon the organization a measure of le-
gitimacy through official recognition of NGO status: the glue that might have
held ATEK together. In this way, the only plausible remedy would involve the
South Korean government’s inauguration of an institutional system whereby
civil society organizations, composed of non-Korean membership and op-
erating domestically, could quickly and easily apply for and receive official
government recognition as NGOs. Such a framework would constitute a
strong move toward ensuring that advocacy for South Korea's instructors,
industrial migrant workers, and foreign brides, including protection of their
human rights, is a goal the South Korean government is interested in pursu-
ing. Ultimately, the fact of the matter is that the non-Korean population of
South Korea is growing, and as such the government has a responsibility to
see to it that that population is allowed to advocate on its own behalf.
Today however the situation is much the same as it was before ATEK was
founded for almost all of South Korea’s native English-speaking English lan-
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guage instructors. The community is migratory in nature, meaning instruc-
tors tend to fall into one of two resident categories: long and short term.
Short-term residents make up the vast majority of the population, every day
going about living their lives and doing their jobs for the most part protected
by neither their home country nor the country which they now call home.
With regard to redress, they are for the most part advocated for by neither
powerful international nongovernmental organizations nor small grassroots
associations of their own creation. While some among the community once
sought to improve both the quality of their life and work situations here in
South Korea through the previously discussed Association for Teachers of
English in Korea, that organization succumbed to a lethal combination of
mistakes, attacks, and impediments to the development which would per-
haps have bestowed upon it the legitimacy it required to overcome its vari-
ous failings. During his interview Greg D. described ATEK as he envisioned
it: an organization by which English teachers would selflessly use their per-
sonal experiences to pay the benefits forward successively to each group of
newly arrived instructors. “Imagine if an ATEK rep met you at the airport or
online before you arrived,”s® he said. Such lofty goals may sound idealistic
or even downright impossible to accomplish, but those criticisms cannot
negate the validity of one last point he made: “Korea needs strong civil soci-
ety organizations.”®® Today South Korea’s approximately 22,000 instructors
ultimately need only one. Y

55 Greg D., online text message to the author, November 26, 2013.
56 Ibid.
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Article 21 of the constitution of the Republic of Korea guarantees all citizens the
rights to freedom of speech and expression. However, these rights have been un-
der increasing threat in recent years due to a number of factors, including direct
government interference in media operations, criminal defamation statutes, na-
tional security concerns, and regulation of internet content. During this time, the
country has come under criticism in these areas from a range of international
organizations and the United Nations Special Rapporteur for Human Rights. This
paper will provide an overview of the media climate in South Korea along with
the attempts made by various administrations to stifle dissenting viewpoints. It
will utilize historical narrative to differentiate factors which are common to both
sides of the political spectrum from those which are largely defined by political
affiliation. This approach will allow for a broader understanding of the issues
undermining freedom of expression in the country, placing them in proper his-
torical and cultural context.The main findings of the paper are that both liberal
and conservative governments have been guilty of heavy-handed measures to
restrict public discussion, but that the recurrence of national security as a sali-
ent political issue has had particularly disturbing implications for both freedom
of expression and Korean democracy. It concludes by examining some possible
causes underpinning these issues, and offering a summary and analysis of the
proposals made by the UN Special Rapporteur to improve the climate for free

speech in the country.

Introduction

“All citizens enjoy the freedom of speech and the press, and of assembly and
association” - Article 21, Republic of Korea constitution

In November 2013, South Korean President Park Geun-hye embarked on
a tour of Europe at a time when the nation was embroiled in a scandal
stemming from unlawful election interference on the part of the country’s
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National Intelligence Service (NIS). Specifically, prosecutors had compiled
evidence that the NIS had actively used social media to support President
Park and discredit her opponent, Moon Jae-in, during the 2012 presidential
election. Two high ranking public servants, former NIS chief Won Sei-hoon,
and former commissioner of the Seoul Metropolitan Police Agency, Park
Yong-pan, were put on trial for their alleged roles in the incident.

During her stop in Paris, a small group of demonstrators greeted Presi-

dent Park with signs denouncing the election as illegal and calling for the
President’s resignation. Incensed by the protests, a high ranking member of
Park’s ruling Saenuri Party, Kim Jin-tae, threatened to have the demonstra-
tors investigated by the Ministry of Justice, and vowed to make them “pay
a steep price.”* While Kim came under heavy criticism for his remarks and
was eventually forced to apologize, his comments are indicative of a disturb-
ing trend that has become more apparent in South Korea: government sup-
pression of dissenting viewpoints in both the media and civil society.
In recent years, various South Korean administrations have employed differ-
ent methods of restricting free speech in the country, but in general, these
strategies tend to follow one of four tracks: 1) direct government interference
in media affairs, 2) use of criminal libel and defamation statutes designed
to limit public discussion of certain issues, 3) placing restrictions on Internet
content, and 4) raising national security concerns to limit North Korean-
related discussion or research. The latter, by extension, has led to the use
of “red-baiting” as a useful tool for conservative political forces to demonize
those on the left; indeed, this was a recurring theme of the more than 1.2
million Twitter messages posted by the NIS during the election.? While this
kind of rhetoric has seen resurgence in recent years, as relations between
North and South have worsened and conservatives have consolidated politi-
cal power in the country, it is important to note that heavy-handed govern-
ment regulation of the media and criminal defamation indictments were
also widespread under the liberal administrations of Presidents Kim Dae-
jung and Roh Moo-hyun.®

It follows that in identifying threats to free speech, it is important to sep-

1 Editorial, “It’s the foul-mouthed lawmaker who will ‘pay the price’” Hankyoreh, November 11, 2013,
http://english.hani.co.kr/arti/english_edition/e_editorial/610657.html (accessed February 25,
2014).

2 Choe Sang-hun, “Prosecutors detail attempt to sway SK election,” New York Times, November 21,
2013, http;//www.nytimes.com/2013/11/22/world/asia/prosecutors-detail-bid-to-sway-south-
korean-election.html?_r=0 (accessed February 25, 2014).

3 Haggard, Stephan and You, Jong-sung, (August 2013).Freedom of expression in South Korea (Work-
ing Paper). University of California San Diego.
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arate these four distinct issues in order to explain how they fit into the larger
political and social context. This paper will also provide an overview of the
media environment in South Korea, and highlight certain cases demonstrat-
ing abusive excesses on the part of the government. It concludes by exam-
ining some possible causes underpinning these issues, and summarizing
actions proposed by the UN Special Rapporteur to improve the climate for
free speech in the country.

Bipartisan Problems

In 2011, a number of international organizations began sounding the alarm
about the decline of freedom of expression in South Korea. That year, one
of the leading NGOs in the field of democracy and human rights, Freedom
House, released a report downgrading the country’s press freedom ranking
from “Free” to “Partly Free.” The report stated that this was a result of, “in-
creasing official censorship of online content, as well as the government’s
attempts to influence media outlets’ news and information content.”* Later
in the year, United Nations Special Rapporteur, Frank LaRue, was quoted
in the New York Times criticizing the widespread practice of using criminal
defamation suits to target “statements that are true and in the public inter-
est, and [which] are used to penalize individuals who express criticisms of
the government.”® These criticisms were largely due to measures under-
taken by the Lee Myung-bak government in response to the massive street
protests regarding the importation of US beef in the spring of 2008, and the
suspected sinking of the Cheonan warship by a North Korean torpedo in
2010. These will be discussed in further detail later.

Before proceeding, it is important to note that these actions were hardly
unique to the Lee government, and indeed, government interference in me-
dia matters and abuse of criminal defamation laws was also prevalent dur-
ing the liberal administrations of Kim Dae-jung and Roh Moo-hyun. A cursory
glance at the following chart makes clear that the uptick in defamation pros-
ecutions actually began during the Roh administration, starting in 2003.

4 Freedom House, “Freedom of the Press Report: South Korea 2011.” http://www.freedomhouse.
org/report/freedom-press/2011/south-korea#.UvgNRPIdUa8(accessed February 22, 2014).
5 Daniel Tudor, Korea: The Impossible Country, (Vermont: Tuttle Publishing, 2012), 118.
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Presidents Kim and Roh found themselves continually at odds with the
predominantly conservative news media in South Korea, and fought back
in ways that may seem heavy-handed by the standards of most liberal de-
mocracies.® Early in his term, President Kim came under fire from the non-
partisan Committee to Protect Journalists for bringing defamation charges
against several reporters and magazine publishers who had accused him
during the election of being pro-communist.” Later, as part of his efforts
at reforming the country’s large conglomerates (chaebol) in the aftermath
of the Asian Financial Crisis, President Kim had tax authorities audit the
finances of the three major newspapers, resulting in the brief imprisonment
of the publishers of the Chosun Ilbo and Donga Ilbo after their conviction for
tax evasion. While these actions enjoyed popular support among the pub-
lic and fit into the president’s larger strategy of cracking down on the kind
of corporate excess that led to the crisis, there was some suspicion as to
whether these measures were also designhed as a means of intimidating the
conservative media.®

Similar controversies ensued during the administration of President

6 The three major dailies are the Chosun llbo, Joongang llbo, and Donga Ilbo account for over six
million in subscriptions and are all editorially conservative; by contrast the leading liberal paper,
Hankyoreh, has a readership of less than a million (Tudor, p. 167).

7 Committee to Protect Journalists, “CPJ Protests Arrests of South Korean Journalists,” June 4, 1998,
https://cpj.org/news/1998/skoreajune498.html (accessed February 28, 2014).

8 Haggard and You.
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Roh. In the fall of 2003, less than a year after taking office, President Roh
personally filed a civil defamation lawsuit against the three main conserva-
tive dailies, plus the Hankook IIbo, for printing allegations that he had made
guestionable real estate investments.® The President later reconsidered his
decision and asked for the case to be suspended just a month after filing the
charges, but this action would define President Roh’s contentious relation-
ship with the press during the remaining four years of his administration.
The subsequent year, after the Constitutional Court had reinstated Presi-
dent Roh following his impeachment by the National Assembly, animosity
between the media and the administration reached new levels. During the
impeachment proceedings, conservative media overwhelmingly supported
efforts made by the opposition Grand National Party (GNP) to remove the
president from office. However, these efforts were unpopular with the public,
and led to a backlash at the polls in the 2004 National Assembly elections.
Emboldened by the Court’s decision to nullify the impeachment, and tak-
ing advantage of their newly acquired electoral majority, President Roh’s Uri
Party passed a media reform bill that was aimed squarely at the Cho-joong-
dong triumvirate. One of the primary aims of the bill was to limit the market
share of any three major newspapers to 60 percent; at the time, the three
papers were estimated to control between 70-75 percent of the market.°
The media reform bill proved to be an overreach on the part of the Presi-
dent, with the newspaper publishers taking their case to the courts and
arguing that the law was unconstitutional. In 2006, the Constitutional Court
sided with the publishers and the law was thrown out. By this point, the Uri
Party had lost its majority, and endured a humiliating defeat in the 2006
regional elections, preventing President Roh from passing legislation. Gov-
ernment interference in the country’s media, however, was about to enter a
new phase with the election of GNP candidate Lee Myung-bak in 2007.

A Continuing Spiral: The Lee Myung-bak Presidency

Lee Myung-bak won a landslide victory in the December 2007 presidential
election, defeating his closest rival by more than twenty percentage points.
The first conservative to be elected in over a decade, President Lee was
known as “the bulldozer,” a nod both to his aggressive leadership style and

9 Committee to Protect Journalists, “Attacks on the Press Worldwide, South Korea, 2003” March
2004, http://cpj.org/2004/03/attacks-on-the-press-2003-south-korea.php(accessed February 28,
2014).

10 Editorial, “S. Korean court rules media laws against major dailies unconstitutional,” Hankyoreh,
June 29, 2006, http://english.hani.co.kr/arti/english_edition/e_national/136976.html (accessed
February 28, 2014).
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his previous career as CEO of Hyundai Construction. Fewer than six months
after taking office, the Korean electorate experienced voter's remorse as
President Lee’s approval rating plummeted below 30 percent. This may
have been due to his heavy-handedness and support for controversial poli-
cies such as the Four Rivers Project and ratification of the US-Korea Free
Trade Agreement.!! After the investigative journalism TV program PD Note-
book aired a story questioning the safety of imported American beef, frus-
tration with the new president boiled over, resulting in massive protests that
gripped the country throughout the summer of 2008.

The demonstrations would eventually taper off, but one lesson that the
Lee administration gained from this show of public discontent was the need
to gain a firm control over broadcast media. Unlike many advanced democ-
racies, most of the major Korean broadcasting stations (KBS, MBC, EBS)
are state-owned, with SBS being the lone commercial entity among the ma-
jor media networks. Within months, the administration, acting through the
Korean Broadcasting & Communications Commission,*? had replaced the
heads of several networks, including KBS, YTN, SkyLife, Arirang, and the
Korean Broadcasting Advertising Corporation.t® These slots were then filled
by prominent members of President Lee’s campaign team, including me-
dia advisor Kim In-kyu, who became the new chief executive at KBS. The
following year, state prosecutors also brought criminal defamation charges
against four producers and a scriptwriter who had been responsible for the
PD Notebook program. During this period, journalists who criticized govern-
mental policies were liable to face punishment; roughly 200 reporters were
sanctioned by their employers or subject to outright dismissal for publishing
stories critical of the administration, actions that were later ruled illegal by
the Seoul District Court.**

In 2012, the last year of Lee’s presidency, journalists began to protest.
Editorial employees at Munghwa Broadcasting Corporation, which aired PD
Notebook, walked off their jobs in late January. By March, 90 percent of the
station’s reporters were on strike, and three of the network’s six news shows
had been suspended.’® The strikers were soon joined by employees from

11 Editorial, “Lee’s decline in popularity,” Hankyoreh, May 9, 2008, http://english.hani.co.kr/arti/eng-
lish_edition/e_editorial/286442.html(accessed March 2, 2014).

12 The KBCC is the governmental agency in charge of regulating state controlled media. At the time, it
was chaired by Lee’s mentor and campaign manager, Choi Si-joon.

13 lan Howard, “Korean Media Bias and Government Intervention in Media,” SAIS US-Korea 2009
Yearbook, Johns Hopkins University, 59-71.

14 Haggard and You.

15 Editorial, “No news is bad news,” Economist, March 3, 2012, http://www.economist.com/
node/21549008 (accessed March 2, 2014).
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KBS and YTN, and the news wire service Yonhap. Polls showed that these
actions had a high degree of support, with some showing that roughly three-
quarters of the Korean public agreed with the protestors’ demands for in-
creased media independence, and the resignation of network executives.'®
Journalists complained that they had been forced to Kill stories ranging from
the environmental impacts of the Four Rivers Project to a wire-tapping scan-
dal involving the country’s National Intelligence Service (NIS). These actions
were particularly notable, as they represented the first organized demon-
strations by Korean media members in almost 20 years."

Restrictions on the Internet

At the same time as the Lee administration was asserting control over
broadcast media, it also stepped up enforcement efforts aimed at silenc-
ing Internet critics. Beginning in the early 2000s, the Internet had quickly
become a major force in Korean political and social life. In 2002, President
Roh harnessed the new media source to gain the support of young voters,
leading to a surprise victory over the conservative candidate Lee Hoi-chang
in the presidential election. In recognition of the vital role that the Internet
had played in his campaign, the first interview President Roh gave following
his inauguration was with ohmynews.com, an alternative news site where
users could upload their own stories. These and other online sources soon
evolved as left-leaning counterweights to traditional media, which was domi-
nated by the Chojoongdong troika and major television networks. By 2009,
over half of South Koreans surveyed got their news from Internet media on a
daily basis, compared to less than a third who read a newspaper.1®

Rather than push for new regulations, the Lee administration mainly
took advantage of existing laws to prosecute dissenting voices. One of the
most notorious cases came early in President Lee’s term, involving a self-
styled economic prophet named Park Dae-sung, better known by his Inter-
net handle “Minerva,” who had gained a large following on the Daum Agora
forum for his predictions about the collapse of Lehman Brothers, and other
postings made at the height of the global financial crisis. The government
became concerned that these postings were damaging the Korean economy
at a time of great volatility in the global market. Dusting off a portion of the

16 Jung-yoon Choi, “South Korea broadcasters keep up strike for media independence,” LA Times,
July 10, 2012, , http://articles.latimes.com/2012/jul/10/world/la-fg-korea-media-strike-
20120711 (accessed March 2, 2014).

17 Jaeyoon Woo, “MBC media strike finally over, Korea Real Time, July 17, 2012, http://blogs.ws;j.
com/korearealtime/2012/07/17/mbc-media-strike-finally-over/ (accessed March 4, 2014)

18 Tudor, p. 143.
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Telecommunications Framework Act, a law which had actually been enacted
decades earlier, state prosecutors had Park arrested and tried on charges of
electronically spreading false information.'® He was eventually acquitted at
trial, but not before spending more than three months in prison while wait-
ing for his case to be heard.

Ironically enough, police were able to find Park because he had used
his name and national registry number to register his account with Daum; a
stipulation that became much more widespread after the passage of the so-
called “Real Name Law,” in the waning days of the Roh administration. This
legislation required that users provide personal information in order to ac-
cess Internet sites with over 100,000 users. Originally enacted as a way of
curtailing malicious online comments and rumors, which had been blamed
for the suicides of high profile celebrities such as the actress Jeong Da-bin
and singer U;Nee, the law soon morphed into a useful tool for cracking down
on political criticism. Abuses of both the Real Name Law and the Framework
Act led the advocacy group Reporters Without Borders to list South Korea
as a “country under Internet surveillance” in its annual Enemies of the In-
ternet reports beginning from 2010. These laws were later nullified by the
country’s Constitutional Court, although not before hackers were able to
take advantage of the Real Name Law to acquire the national ID numbers
of millions of Korean citizens through attacks on databases which housed
this information.2°

During this period, the government created a new agency, the Korean
Communications and Standards Commission (KCSC), to regulate online
content. The KCSC consists of nine members appointed by the President,
six of whom are nominated by the ruling party, and three from the minor-
ity. Although the stated aim of the KCSC is to, “safeguard the public nature
and create a safe online environment,” critics contend that it simply gives
the government another institution with which to control public discussion.?!
Indeed, in looking at figures supplied by the agency’s own website, the com-

19 Matthias Schwartz, “The troubles of Korea’s influential economic pundit,” Wired Magazine, Octo-
ber 19, 2009, http://www.wired.com/magazine/2009/10/mf_minerva (accessed February 20,
2014).

20 Evan Ramstad, “South Korea court knocks down real name law,” Wall Street Journal, Aug. 24,
2012, http://online.wsj.com/news/articles/SB10000872396390444082904577606794167615
620(accessed February 20, 2014).

21 For example, People’s Solidarity for Participatory Democracy, a large civic organization, criticized
the KCSC in 2011 for “stripping people of their freedom of expression and political freedom
by blocking their eyes and ears.” (Jiyeon Lee, “South Korea Boosts Review of Social Media,
CNN,http://edition.cnn.com/2011/12/02/world/asia/south-korea-social-media/). See also: Hu-
man Rights Monitor South Korea. “KCSC’s double standards hinder freedom of press,” February
2014 http://www.humanrightskorea.org/2014/kcscs-double-standards-hinder-freedom-press/.
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missioners have become much more prolific as time goes on. Removal of
objectionable content, which covers a range of categories ranging from ob-
scenity and defamation, to national security issues, has soared since the
agency’s creation, from roughly 10,000 blocked or deleted websites/Inter-
net postings in 2008 to over 80,000 in 2013. Much of this activity has been
conducted in accordance with the country’s Network Act, which broadly de-
fines “illegal online content” and criminalizes the online circulation of “un-
lawful information.” The Network Act has been singled out by UN Special
Rapporteur Margaret Sekaggya as one particular law which should be dras-
tically reformed in order to better safeguard freedom of expression.??

One of the most vocal critics of the KCSC has come from within. Park
Kyung-sin, a professor of law at Korea University and a member of the com-
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mission appointed by the liberal opposition, created a blog detailing items
that were deemed objectionable by the agency. In numerous interviews, Park
has been critical of the heavy-handedness exhibited by the commission and
state prosecutors toward Internet content.?® Shortly after taking his post,
Park started a blog, “Censor’s Diary,” intending to bring more transparency

22 UN Special Rapporteur, Margaret Sekaggya, “Report of the Special Rapporteur on the Situation of
Human Rights Defenders: Addendum, Mission to the Republic of Korea “ (A/HRC/25/55/Add.2)
UN General Assembly Human Rights Council, Dec. 23, 2013.

23 Evan Ramstad, “Prosecutors target censorship critic,” Wall Street Journal, March 8, 2012, http://
blogs.wsj.com/korearealtime/2012/03/08/prosecutors-target-censorship-critic/(accessed Febru-
ary 20, 2014).
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to the process, while also demonstrating the kind of content that was being
removed by the commission. For his troubles, Park himself was indicted by
state prosecutors for violating the obscenity statute after he posted a pic-
ture of a naked man on his blog. He was convicted and fined. However, the
conviction was later thrown out on appeal.

The Na Ggomsu Phenomenon

Bloggers and nudists were not the only targets of the Lee administra-
tion’s Internet crackdown. In 2011, a podcast called “NaneunGgomsuda
(Na Ggomsu)” (rough translation: “I'm a petty creep”) was started by a group
of four men, including a former National Assembly lawmaker named Jeong
Bong-ju.?* The show quickly became known for its sarcastic and biting criti-
cism of the government and within a matter of months had amassed a huge
following, especially among young Koreans. At its peak, the podcast aver-
aged as many as two million downloads per week, making it one of the most
popular podcasts on the Internet.?® The hosts continually mocked the presi-
dent, referring to him as “His Highness” and broke new ground in a country
where satirizing political leaders was largely unheard of.

The power of “Na Ggomsu'’s” influence was made clear in the 2011 Seoul
Mayoral election, when allegations from another of the show’s hosts, report-
er Choo Chin-woo, that conservative candidate Na Kyung-won had spent 100
million won on an annual membership at a beauty clinic sent shockwaves
through a campaign being waged largely on issues of economic inequality.?®
After losing the election to the independent candidate Park Won-soon, Na
sued Choo for libel over the allegation, but an ensuing prosecutorial inquiry
found that there were insufficient grounds to bring the case to trial. Na’'s
political career would take a further hit after Choo raised suspicions that her
husband, a judge at the Seoul District Court, had pressured prosecutors to
file a libel case against a blogger who had been critical of Na when she was
a member of the National Assembly. The allegations, eventually revealed to
be true, forced Na to drop out of the 2012 legislative elections.?’

24 The title of the program was in reference to a rather unflattering nickname that was bestowed on
the president by his critics.

25 Choe Sang-hun, “By lampooning leaders, talk show channels young people’s anger,” New York
Times, Nov. 1, 2011, http://www.nytimes.com/2011/11/02/world/asia/lampooning-leaders-talk-
show-channels-young-peoples-anger-in-south-korea.html(accessed February 21, 2014).

26 Donald Kirk, “Leftist wins Seoul mayoral race,” Christian Science Monitor, October 26, 2011,
http://www.csmonitor.com/World/Asia-Pacific/2011/1026/Leftist-wins-Seoul-mayoral-race-How-it-
could-alter-South-Korea-s-ties-with-North-Korea (accessed February 21, 2014).

27 Editorial, “Na steps down from coming elections,”Joongang Daily, March 9, 2012, http://korea-
joongangdaily.joins.com/news/article/article.aspx?aid=2949648 (accessed February 21, 2014).



ONLY WORDS ON PAPER? FREEDOM OF SPEECH & EXPRESSION IN SOUTH KOREA 137

“Na Ggomsu’s” burgeoning influence did not go unnoticed by the ad-
ministration, and it wasn’t long before the show’s hosts found themselves
in trouble with state prosecutors. In December of that same year, just two
months after the mayoral election, Jeong was indicted for remarks he had
made four years earlier during the presidential campaign regarding Presi-
dent Lee’s connection to a stock manipulation scandal involving one of his
former business partners.?®Jeong was convicted and given a one year prison
sentence for violation of election and defamation laws. This was the same
year that criminal defamation cases in the country passed the 10,000 mark;
a stunning five-fold increase in less than a decade.

Little more than a year later, Choo and the show’s founder, Kim Ou-joon
were also indicted on defamation charges stemming from an article that
Choo had written alleging that Park Geun-hye’s brother, Park Ji-man, was
involved in the murder of a cousin. The article was written at an especially
sensitive time in the lead-up to the 2012 presidential election. These al-
legations were then repeated on the podcast, landing the pair in court and
facing three year-prison sentences.?® However, the two men were eventually
acquitted of all charges during a jury trial in October 2013.

No Signs of Let-up: The Park Geun-hye Era

In December 2012, the conservative party, which was re-branded Saenuri
in an effort to distance itself from the unpopular President Lee, retained its
hold on the presidency when Park Geun-hye won a close victory over the
Democratic United Party’s Moon Jae-in. As the daughter of the former Kore-
an authoritarian leader Park Chung-hee, the new President was a polarizing
figure even before assuming office. Liberals denounced her as the “Yushin
Princess”3° and worried that her election marked a step backwards for the
country’s democracy.

Despite being in office little more than a year, President Park’s term has
been steeped in controversy, mainly due to the role that the National Intel-
ligence Service is alleged to have played during the campaign, using social

28 lronically, these allegations were first voiced by Park Geun-hye while campaigning for the con-
servative party’s presidential nomination in 2007 (see: “Point of no return for Lee Myung-bak
and Park Geun-hye,”Chosun Ilbo, June 8, 2007, http://english.chosun.com/site/data/html_
dir/2007/06/08/2007060861025.html) (accessed November 15, 2013).

29 Kim Hee-Jin “Men acquitted in defamation suit,” Joongang Daily, Oct. 15, 2013 http://koreajoon-
gangdaily.joins.com/news/article/Article.aspx?aid=2979410 (accessed November 15, 2013).

30 This is in reference to the Yushin Constitution instituted by her father, which ended democratic
governance in South Korea from 1972-1987. Large portions of the document were drafted by Kim
Ki-choon, who is currently serving as President Park’s Chief of Staff.
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media to actively support the conservative candidate while tarring Moon
with language straight out of the Cold War era. The agency was also found
to have unlawfully released confidential transcripts of the 2007 summit be-
tween President Roh Moo-hyun and Kim Jong-un in an effort to make Moon,
who at the time had served as President Roh’s chief of staff, appear weak
on national security issues.® In autumn of 2013, two prosecutors who had
been investigating the agency’s conduct were forced to resign or placed on
suspension; including one, Chae Dong-wook, who had embarrassing allega-
tions about an illegitimate child of a famous person published by the Cho-
sun llbo. At the time, there was rampant speculation over whether the NIS
had been the source of the leak.3?

As 2013 drew to a close, the government also had to grapple with the
longest railway strike in the nation’s history when workers from the Korean
Railroad Corporation walked off their jobs amidst fears that the Park admin-
istration planned to privatize a new high-speed rail line. After the strike was
finally resolved more than a month after it began, the president blamed so-
cial media for spreading “wild rumors” and stated that the government had
to act “quickly and aggressively against groups who distort the situation.”*?
These comments raised concerns that the government may be preparing
to step up its regulation of online media content, particularly coming as
they did a day after the KCC threatened alternative news sites Newstapa
and Gobal for producing broadcast reports which the agency branded “fake
news.” Founded by former journalists from YTN and MBC, Newstapa pro-
duced several stories about the election scandal as well as a report de-
tailing how wealthy Koreans are using offshore tax havens to avoid paying
income tax.3* Also coming in for criticism was the Christian Broadcasting
System, a non-profit organization that began operating the first independent
radio station in the country. The KCC claimed that these stations violated
the law by producing broadcast news stories despite lacking the necessary
credentials to be officially recognized as a proper news station. Kim Eun-gyo,

31 Editorial, “NIS: The beginning and the end of the NLL controversy,” KyunghyangShinmun, July 24,
2013, http://english.khan.co.kr/khan_art_view.html?artid=201307241024287 &code=710100
(accessed September 15, 2013).

32 Editorial, “President faces big, critical challenge,” Korea Times, September 13, 2013, http://www.
koreatimes.co.kr/www/news/nation/2013/09/116_142836.html (accessed September 15,
2013).

33 Ahn Hong-wuk “President Park: We need to correct groundless social rumors,” KyunghyangShin-
mun, December 31, 2013, http://english.khan.co.kr/khan_art_view.html?code=710100&art
id=201312311803447 (accessed February 21, 2014).

34 Lee YooEun, “South Korean authorities discredit dissenting voices as ‘not real’ news,” Global
Voices Online, January 2, 2014, https://globalvoicesonline.org/2014,/01/02/south-korean-authori-
ties-discredit-dissenting-voices-as-not-real-news/ (accessed February 21, 2014).
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a host for CBS’ news program, tweeted that the situation reminded him of
the political situation during the 1980s, when CBS was forced to shut down
by the authoritarian regime of Chun Doo-hwan.

A further worrisome development is the government’s backing of a bill
in the National Assembly which ostensibly seeks to target online gaming,
but which critics say represents a renewed push to control objectionable
content. The bill, which is being pushed by doctor-turned-lawmaker Shin Eui-
jin, would create a government body called the National Addiction Control
Committee in charge of curbing addictive behaviors such as alcohol, drugs,
and gambling. Lumped into this group, however, is “Internet gaming and
other media content.”®® As ‘media content’ can be defined quite liberally, it
is possible that a whole range of Internet sites and resources could come
under the jurisdiction of Shin’s proposed committee, if the bill is passed in
its current form. This would essentially create a second government agency
with a mandate to monitor online content.

In sum, although it has been barely a year, the Park administration has
done little to show that it will veer away from the path set by its predecessors
in terms of controlling views which it deems objectionable, or in promoting
an increased tolerance for freedom of speech in the country. On the other
hand, the administration does seem to enjoy an overly close relationship
with the major media outlets. One of the most recent examples was the hir-
ing of a KBS anchor, Min Kyung-wook, who switched from the broadcast stu-
dio to become the administration’s chief spokesman in February. This move
was reminiscent of George W. Bush’s hiring of the notoriously conservative
Fox News anchor Tony Snow in 2006, and raises questions about both the
Korean government’s influence over the mainstream media, and the objec-
tivity of the country’s biggest news station.

Identifying Possible Causes

As evidenced in the preceding narratives, defamation indictments have
been a prominent weapon yielded by various administrations in suppress-
ing those views deemed objectionable. South Korea is far from being alone
in having criminal defamation laws; indeed, even though a push for the de-
criminalizing of defamation has been gaining momentum through groups
like Article 19 and the Organization for Security and Co-operation in Europe,
these laws remain on the books in many advanced democracies. However,

35 Kim Tong-hyun, “A dangerous path: Does the government want to control games or the Internet,”
Korea Times, November 25, 2013, http://www.koreatimesus.com/?p=2700 (accessed February
21, 2014).



140 YONSEI JOURNAL OF INTERNATIONAL STUDIES

unlike South Korea, defamation is rarely treated as a criminal offense in
these nations.®® The question then needs to be asked as to why these laws
are so quick to be enforced in South Korea compared to other democracies?

The Asian notion of “face” (in Korean chaemyeon) has been given as
one reason for the frequent enforcement of the country’s strict defama-
tion laws.®" In brief, the theory goes that due to cultural influences such as
Confucian teachings and an emphasis on the group rather than the indi-
vidual, inter-personal relationships tend to take on a heightened importance
in Asian societies. Suffering embarrassment in the eyes of others and the
subsequent loss of face can thus be severely damaging to a person’s per-
sonal and professional livelihood. As a result, protecting one’s reputation
becomes paramount. This may be one reason why other Asian democracies
which share similar notions of “face,” such as Japan and Taiwan, also have
similarly strict laws allowing for the criminal prosecution of libel and slander,
in cases where the accusations may be true.

Drawing further on the Confucian influence is the notion of the family-
state, with national leaders representing parental figures. An empirical study
undertaken in 2006 showed that three-fifths of Koreans agreed with the
statement, “the relationship between government and the people should be
like that between parents and children,” with nearly half of the respondents
stating that citizens should follow all the decisions of their leaders.®® The
same survey noted that forty percent of Koreans gave their assent to official
censorship, believing that, “the government should decide whether certain
ideas should be allowed to be discussed in society.” Perhaps unsurprisingly,
older Koreans - those 60 and above - were far more likely to be included
in this category; this same group also forms a strong base of support for the
governing Saenuri Party.%®

Some scholars also point to the country’s legal history as being an im-
portant component in its treatment of defamation.*® The laws governing li-
bel and slander, for example, were directly imported into Korea from Japan

36 Mike Harris, “The EU’s commitments to free expression: Libel and piracy,” Index on Censorship,
Jan. 2, 2014, http://www.indexoncensorship.org/2014,/01/eus-commitments-free-expression-libel-
privacy/ (accessed February 21, 2014).
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39 Inthe 2012 election, 72 percent of voters in their 60s voted for Park Geun-hye, according to exit
polling, (see:Evan Ramstad, “How did Park win? A breakdown,” Wall Street Journal, December
20, 2012,http://blogs.wsj.com/korearealtime/2012/12/20/how-did-park-win-a-breakdown/) (ac-
cessed February 22, 2014).
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as a means to limit criticism of the colonial government. Furthermore, the
controversial National Security Law was modeled after the Public Security
Preservation Laws in pre-war Japan; these were enacted to curb political
dissent and give the government the legal means to suppress communism
and socialism in the country. During the early 20" century, these laws were
transmitted to both Korea and Taiwan via Japanese expansionism, and the
National Security Law was enacted in the early years of Korean indepen-
dence following World War Il. This law will be discussed at greater length in
the following section.

A further point to note here is the role that political inertia has played
in precipitating these trends. As this paper makes clear, both liberal and
conservative governments have been guilty of heavy-handedness in dealing
with the media and using defamation statutes to silence critics. Although
the GNP complained bitterly about the tactics of the Kim and Roh admin-
istrations while in the minority, attitudes quickly changed in the aftermath
of President Lee’s victory in the 2007 presidential election. Rather than
making any effort at reform, the new government simply turned around and
applied these laws more vigorously. This kind of opportunistic tit-for-tat on
the part of both major political parties, combined with the underlying cul-
tural and legal issues, makes implementing the suggestions of various legal
scholars and human rights groups - for example, decriminalizing the defa-
mation statues - an incredibly difficult undertaking.

The North Korea Component and the National Security Law

Until now, this paper has largely neglected the question of national security
concerns in limiting freedom of speech in South Korea. This is not to dimin-
ish the importance of the issue; on the contrary, were it not for the division
of Korea, it is likely that the country’s record on freedom of speech and
expression would be much more closely aligned with Japan and Taiwan, the
two Asian democracies with which it is most often compared. That is to say,
there would still be concerns regarding the implementation of criminal defa-
mation statutes and government interference in the media, but it most likely
would not be the subject of criticism from a range of international human
rights bodies. Indeed, much of the recent condemnation has corresponded
with the country’s deteriorating relationship with North Korea, particularly
following the sinking of the South Korea warship, the Cheonan, in 2010.
One obvious indicator of the way that North-South relations manifest
themselves in freedom of speech is through the application of the National
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Security Law, namely prosecutions under the infamous Article 7. This clause
forbids praising the North Korean leadership, joining an ‘anti-government’
organization, or possessing or distributing North Korean media or litera-
ture, and indictments under the law tripled in the first four years of the Lee
Myung-bak government, from 32 to 91 cases.41 While the number itself
may sound trivial, it marked the first time since the Kim Young-sam admin-
istration (1992-1997) that prosecutions rose under the law. This period also
coincided with a dramatic upward trend in the removal of websites or com-
ments that were deemed to express a pro-North Korean view, as part of the
Lee administration’s broader attempts at censoring online content.

Perhaps more significant than the number of cases was the political na-
ture of the indictments. One instructive example concerns critics of the gov-
ernment’s handling of the Cheonan investigation. In the immediate after-
math of the Cheonan sinking, the group People’s Solidarity for Progressive
Democracy, a progressive organization, sent a letter to the United Nations
Security Council questioning the government’s findings that a North Korean
torpedo was responsible for the incident. Five days later, the group was in-
dicted by state prosecutors for violating the NSL. After a year-long investi-
gation into the organization’s activities, charges were eventually dropped.
Nevertheless, by targeting the PSPD and others critical of the investigation
results, including the indictment of a member of the Cheonan investigating
committee, Shin Sang-cheol, on charges of spreading false facts, the gov-
ernment clearly hoped to suppress discussion of the incident and intimidate
members of the public into accepting the official storyline.

The National Security Law has also been used in instances which have
little to do with North Korea. On Jeju Island, demonstrations against the
construction of a large naval base in the town of Gangjeong have led to the
arrests of more than 700 protestors over the course of a five year period
beginning in 2008, including the mayor of the town, Kang Dong-kyun.42 Of
those activists, 25 have been imprisoned on charges relating to national
security, with one of the protest leaders, Yang Yoon-mo, sentenced to 18
months in prison for what was widely believed to be retaliation for his efforts
to bring international attention to the issue.43 Leaders of a progressive or-

41 Amnesty International, “Curtailing Freedom of Expression and Association in the Name of Security
in the Republic of Korea,” 2012.

42 Dong-kyun Kang, “The struggle against the US military base on Jeju Island,” Campaign for Nuclear
Disarmament, October 17, 2013, http://www.cnduk.org/cnd-media/item/1771-mayor-kang-from-
jeju-speaks-about-the-struggle-against-the-us-naval-base (accessed March 4, 2014).

43 K.J. Noh, “Why Oliver Stone Came to Jeju,” Counterpunch, August 23, 2013, http://www.counter-
punch.org/2013/08/23/why-oliver-stone-came-to-jeju-korea/ (accessed March 4, 2014).
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ganization based in Seoul, Solidarity for Peace and Reunification in Korea
(SPARK), were investigated for violations of the National Security Law and
had their server, jinbo.net, shut down by the NIS. The official reason was that
the group had violated the NSL by sending a condolence letter to North Ko-
rea following the death of Kim Jong-il. SPARK members countered that the
investigation was largely due to their support of the ongoing demonstrations
against the base.44 This treatment of dissenting voices in the Jeju naval
base controversy illustrates what the Asia Pacific Director of Amnesty Inter-
national, Sam Zarifi, meant when he stated that, “the NSL is having a chilling
effect on freedom of expression and association in South Korea, [and] lead-
ing to intimidation and harassment of government critics.”*®

The Red Menace: A Recurring Threat in Korean Politics

This renewed emphasis on national security has led to troubling develop-
ments for South Korea’s democracy. Along with regionalism, attitudes
toward North Korea are one of the dividing lines in Korean politics, with
conservatives favoring a much harder stance toward the regime in Pyong-
yang. Subsequently, red-baiting and attempts to tarnish liberal politicians
as jongbuk(“pro-North”) has had a long history in Korea, particularly during
the authoritarian era and immediately following the democratic transition
in 1987. However, these attacks had seemed to diminish in potency with
the elections of Presidents Kim Dae-jung and Roh Moo-hyun, and improved
inter-Korean relations due to the former’s “Sunshine Policy” of aid and
engagement.

With conservatives once again on the ascendancy and relations with
North Korea dramatically worsening in the aftermath of both the Cheonan
sinking and the artillery attack on Yeongpyeong Island in November 2010,
there was a concerted effort by members of the ruling party to employ in-
flammatory rhetoric to discredit political opposition. During the debate over
implementation of the US-Korea Free Trade Agreement, a senior aide to
President Lee wrote to members of the GNP saying that opposing the deal
was tantamount to being “anti-American” and “pro-North Korea.”*® In the
Seoul mayor’s race, Park Won-soon was subjected to similar attacks from
conservatives for criticizing the president’s North Korea policy, which he

44 Christine Ahn, “South Korea Cracks Down on Dissent,” Foreign Policy in Focus, February 16, 2012,
http://fpif.org/south_korea_cracks_down_on_dissent/ (accessed March 4, 2014).

45 Sam Zarifi, “Should the NSL be abolished?” Korea Herald, January 2, 2012, http://www.koreaher-
ald.com/view.php?ud=20120102000887 (accessed March 4, 2014).

46 Editorial, “Ruling government’s red-baiting offensive,” Hankyoreh, November 9, 2011, http://eng-
lish.hani.co.kr/arti/english_edition/e_editorial/504652.html (accessed March 4, 2014).
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said fostered conditions leading to the Cheonan tragedy. The 2012 legisla-
tive elections were also marked by accusations that members of a small
left-wing group allied with the Democratic United Party, had been infiltrated
by pro-North Korean elements.*

These attacks were simply a prelude to what was to come in the 2012
presidential election, when the National Intelligence Service and the
Army’s Cyber-warfare Unit were alleged to have unlawfully waged an exten-
sive social media campaign to discredit the liberal candidate, Moon Jae-in.
The bulk of this centered around casting Moon as a pro-North, with the
NIS even taking the extraordinary step of leaking confidential transcripts of
the 2007 North-South summit. The focal point of the leaks was President
Roh’s suggestion to make a “peace and economic zone” around the dis-
puted Northern Limit Line in the West Sea; this de-facto boundary between
North and South had been the sight of several fatal naval skirmishes be-
tween the two sides since the late 1990s.%® After the story broke, conser-
vatives in government and the media immediately began portraying Moon,
who had served as President Roh’s chief of staff at the time of the summit,
as being untrustworthy on national security issues by linking him to the
controversial proposal.

Because the 2012 presidential election was dominated by domestic
issues such as the economy and social welfare programs, it is difficult
to gauge the effect of the NIS’ involvement on President Park’s victory.
However, the relatively small margin of victory enjoyed by the conservative
candidate raises the possibility that the actions of the NIS may have under-
mined the will of Korean voters. A survey by Research View taken roughly a
year after the election shows found that roughly 10 percent of voters who
supported President Park would have voted for Moon had they known the
extent of the NIS’ involvement in the campaign.*®In an election where the
final margin of victory was a mere 3.6 percent, this is a significant finding.

Regardless of whether the NIS’ actions did indeed tilt the election for
Park, it seems fairly certain that the rise in inflammatory rhetoric through-
out the final years of the Lee administration helped set the stage for the

47 Editorial, “Red-baiting tactics surface in South Korea as elections loom, “ Yonhap News, March 27,
2012, http://english.yonhapnews.co.kr/national/2012/03/27/6/0301000000AEN2012032700
6200315F.HTML (accessed March 4, 2014).

48 Terence Roehrig, “The Northern Limit Line,” National Committee on North Korea Issue Brief,
September 2011http://www.ncnk.org/resources/publications/NCNK_Issue_Brief_NLL_Septem-
ber_2011.pdf.

49 Kim Ri-tae, “One year after election, time to make dissenting voices heard,” Hankyoreh, December
13, 2013, http://english.hani.co.kr/arti/ENGISSUE/105/615271.html(accessed March 4, 2014).
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agency’s campaign against the liberal candidate. While it is undeniable
that tensions between North and South Korea increased during this
period, and South Korean policy makers are rightly concerned about the
threat posed by the Pyongyang regime, it is of critical importance that
this situation not be abused by the ruling party to subvert democracy and
fundamental rights to freedom of expression. In that vein, actions such as
moving to disband the United Progressive Party (UPP) for its allegedly pro-
North platform raise concern that instead of seeking to heighten the level
of political discourse, the Park administration may simply be following the
well-worn path of her predecessor.%°

Conclusions

This paper has attempted to identify some of the challenges regarding free-
dom of speech and expression in South Korea, as well as the underlying
causes of these issues. Many of the points discussed mirror the contents
of the 2013 UN Special Rapporteur’s report, which, among other sugges-
tions, called for decriminalizing defamation statutes, abolishing Article 7
of the National Security Law, and transferring the duties of the KCSC to an
independent body subject to judicial review. These are sensible proposals
which would drastically improve the atmosphere for open discussion in the
country. Unfortunately, they also run up against a powerful opposition buf-
feted by both political and cultural forces. President Roh’s efforts to amend
the NSL failed in 2004 after facing stiff resistance from conservatives in
both the government and the media; the situation is hardly more amenable
now that public perception and political relations with the North have fallen
further in the wake of last spring’s nuclear test. Strict defamation laws are
sustained by cultural and legal influences that have proven quite resilient
even as the country has undergone revolutionary transformation in many
areas. These laws also form the basis for the Internet censorship which
has further tarnished the country’s democratic image.

In forecasting change, the most optimistic scenario may be one in

50 In August of 2013, four members of the UPP, including sitting lawmaker Lee Seok-ki, were arrested
for allegedly plotting to rebel against the government in the case of war breaking out between
North and South Korea. The Park administrationsubsequently requested the disbandment of the
UPP in November as “an unconstitutional party.” This was first time since the Lee Syngman admin-
istration of the 1950s that a government had asked for the abolishment of a political party. While
the Constitutional Court has not yet acted on the request, the four UPP members were convicted
in February on treason charges and given prison sentences ranging from four to twelve years. See:
Choe, Sang Hun, “South Korean Lawmaker Jailed on Treason Charges,”New York Times, February
17, 2012, http://www.nytimes.com/2014,/02/18/world/asia/south-korean-lawmaker-convicted-of-
revolutionary-activities.html?_r=0 (accessed March 5, 2012).
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which a younger generation, not so burdened by historical legacies, begins
to seriously question the practice of jailing a person for making an objec-
tionable remark about a powerful figure, or tweeting a picture or message
related to North Korea, and demands change. A political movement may
emerge which engages in a serious effort to reform these laws rather than
self-serving actions which simply make use of them to consolidate power
and demonize the opposition. The value of debating widely held beliefs
through reasoned argument, an approach most famously advocated by
the English philosopher John Stuart Mill, to either verify their legitimacy or
expose their faults may start to take on greater social significance. While at
present these seem like relatively unlikely scenarios, they are critical steps
for South Korean society to take in order to continue the consolidation of
its hard-won democracy. Y
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While scholars of the “new diplomatic history” have extensively analyzed the role
of culture and ideology in the history of American foreign relations, the histori-
ography of diplomatic relations between the United States and the Democratic
People’s Republic of Korea (DPRK) reflects a complete lack of understanding
of the cultural, intellectual, and political narratives that have long shaped how
Americans imagine North Korea in a domestic and global context. Specifically,
historians have yet to consider how American attitudes about North Korea were
increasingly informed by a transnational flow of ideas in the 1970s. With this
understanding, this paper details the history of the American-Korean Friendship
and Information Center (AKFIC) in New York City, a North Korean funded “anti-
imperialist peace organization,” that sought to generate public support for the
DPRK and force the withdrawal of American troops from the Korean peninsula.
Utilizing interviews with former members of the group and its journal: Korea Fo-
cus, this paper makes two arguments: first, the DPRK used its close relationship
with the AKFIC—alongside other “friendship societies” across the world—to har-
ness the power of globalization for its own ends in the 1970s; second, members
of the AKFIC sought to manipulate public anger over the Vietnam War and pro-
mote North Korean demands that US forces should withdraw from the Republic

of Korea (ROK).
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Introduction

“Why not team up with us!” exclaimed the American-Korean Friendship and
Information Center in February 1974.* “We are an anti-imperialist peace or-
ganization, devoted to friendship between the peoples of the United States
and Korea, especially the people of the Democratic People’s Republic of
Korea...”? The American-Korean Friendship and Information Center (AKFIC),
in close cooperation with the North Korean government, sought to foster
public support for the withdrawal of all US troops from South Korea from
1971-1976. Established by members of the Communist Party of the United
States (CPUSA), as well as university professors sympathetic to the North
Korean cause, this group attempted to redirect public anger over the war
in Vietham towards the United States’ continued military presence in the
Republic of Korea (ROK). Its organizers repeatedly told the American public
over the first half of the 1970s—through advertisements and their journal,
Korea Focus—that a horrific new war would erupt in East Asia if the United
States did not end its military and financial support for South Korea.

The AKFIC was part of a broader North Korean diplomatic offensive in
the 1970s to find new friends and allies beyond its borders. After years of
isolation outside the socialist world, from 1971-1978 the DPRK established
diplomatic relations with more than sixty new countries.® From Madagascar
in 1972 to the tiny island republic of Cape Verde in 1975, North Korea ex-
pounded on the success of its Juche ideology across the globe and sought
to portray Kim Il-sung as an intrepid leader for the Third World.* In doing so,
Pyeongyang financed the creation of some 200 “friendship” organizations
in fifty countries to promote its interests and lobbied foreign governments
for support at the United Nations.® In Korea, the DPRK entered into unprec-
edented negotiations with the ROK and signed a dramatic Joint Declaration
on reunification on July 4, 1972.8

This paper is adapted from a conference paper presented at the 2014 annual meeting of the Orga-
nization of American Historians.

1 “Why Not Team Up With Us,” Korea Focus 3, no. 2 (November 1974): 65.

Emphasis added. Ibid.

3 See: Charles K. Armstrong Tyranny of the Weak: North Korea and the World, 1950-1992 (lthaca,
NY:Cornell University Press, 2013), 178-179; Dae-Sook Suh, Kim Il Sung: The North Korean Leader
(New York: Columbia University Press, 1988), 262; Byung-Chul Koh, The Foreign Policy Systems of
North and South Korea (Berkley, CA: University of California Press, 1984), 11-12.

4 For a collection of speeches from an atypical “International Scientific Seminar on the Juche Idea”
in Madagascar, see: Juche: The Banner of Independence (Pyeongyang: Foreign Languages Publish-
ing House, 1977).

5 Dae-Sook Suh, Kim Il Sung: The North Korean Leader, 267.

6 On events surrounding the 1972 Joint Declaration, see: Don Oberdorfer, The Two Koreas: A Con-
temporary History (New York: Basic Books, 2001), 23-26.
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At the same time, Kim Il-sung’s government launched a public diplomacy
campaign in the United States to influence how Americans viewed the North
Korean state.” In 1972, the North Korean leader sat for unprecedented in-
terviews with Harrison Salisbury of the New York Times and Selig Harrison
of the Washington Post. Over and over, Kim Il-sung emphasized that the
removal of American forces from Korea would rapidly improve US-DPRK re-
lations.® From 1973-1976, North Korea purchased full-page advertisements
in the New York Times reiterating that message and—rather predictably—the
greatness of the “Respected and Beloved Leader Kim ll-sung.”® At the cen-
ter of this public relations effort, the AKFIC worked closely with North Korea
and implored the anti-war movement of the period, as well as Americans
at large, to protest against the continued presence of US troops in South
Korea.

The AKFIC remains all but forgotten in the study of US-DPRK diplomatic
history.2® Older works on North Korean foreign policy focus too narrowly on
traditional state-to-state diplomatic contacts and ignore the role of such third
party organizations.'* More recent books on the subject, like Charles K. Arm-
strong’s Tyranny of the Weak: North Korea and the World, 1950-1992, have
vastly improved our understanding of North Korea’s diplomatic efforts in the
First and Third Worlds.'? But the full-extent of the DPRK'’s relationship with
the American far-left in the late 1960s and 1970s remains unknown.® The

7 Public diplomacy, as Nicholas Cull has noted, consists of “listening” (ascertaining and examining
the feelings of a foreign public); “advocacy” (directly advocating a policy position to a foreign popu-
lace); “cultural diplomacy” (using cultural contacts to influence a foreign public’s perceptions of the
initiating country); “exchange diplomacy” (engaging in reciprocal exchanges); and “international
broadcasting” (using state funds to disseminate news to a foreign public). See: Nicholas J. Cull, The
Cold War and the United States Information Agency: American Propaganda and Public Diplomacy,
1945-1989 (Cambridge: Cambridge University Press, 2008), xiv-xvi.

8 See: “Excerpts from Interview with North Korea Premier on Policy towards US,” New York Times,
May 31, 1972; Selig S. Harrison, “Kim Seeks Summit, Korean Troop Cuts,” Washington Post, June
26, 1972. For Harrison Salisbury’s personal notes on this trip, see: Columbia University Rare Books
& Manuscript Library, Harrison Salisbury Papers 1927-1999, Box 329, Folder 2: “Travel: North
Korea Trip.”

9 Seeg, for instance: “Display Ad 828: Talk of the Respected and Beloved Leader President KIM IL
SUNG,” New York Times, May 11, 1975, E6.

10 The organization is briefly mentioned in: Dae-Sook Suh, Kim Il Sung: The North Korean Leader,
392 endnote 41; Andrew C. Nahm, “The United States and North Korea since 1945,” in Korean-
American Relations, 1866-1997, eds. Yur-Bok Lee and Wayne Patterson (Albany, NY: SUNY Press,
1999), 112.

11 See, for instance, Wayne S. Kiyosaki, North Korea’s Foreign Relations: the Politics of Accommoda-
tion,1945-1975 (New York: Praeger, 1976); Byung-Chul Koh, The Foreign Policy Systems of North
and South Korea (Berkeley, CA: University of California Press, 1984).

12 See: Charles K. Armstrong, Tyranny of the Weak, 168-207; Dae-Sook Suh, Kim Il Sung: The North
Korean Leader, 253-268.

13 Benjamin R. Young, however, has recently shed light on the DPRK'’s fascinating relationship with
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AKFIC, in this regard, has endured as a historiographical orphan for far too
long. Vituperative denunciations of the group by conservative publications,
like National Review and Human Events, provide the only information about
it in the historical record apart from the organization’s own publications.'

Recognizing this gap in the historiography, this paper argues that the
AKFIC’s history is significant for two reasons. First—even though the group’s
influence in the United States was never more than marginal—its story
further demonstrates how North Korea, the so-called “hermit kingdom,”
sought to capitalize on an ongoing process of globalization in the 1970s.1®
The DPRK continued to wall off its own society from foreign influences, but
it embraced transnational relationships with the hope of using “people-to-
people diplomacy” to achieve what it could not do militarily: force the United
States to remove its soldiers from Korea. Just as Algeria’s Front de Libéra-
tion Nationale had sought to “internationalize the Algerian question” in its
quest for independence in the late 1950s and early 1960s¢, North Korea
aimed to “re-internationalize” the Korean conflict in the 1970s and create
a global outcry against the continued maintenance of the United Nations
Command in South Korea.”

Second, the AKFIC’s activities demonstrate how a domestic group may
reformulate a foreign public diplomacy campaign through the lens of a
unique national experience.’® As North Korea called on Americans to de-
mand the removal of their forces from South Korea, its supporters promoted

the Black Panthers; see: Young, “The Enemy of Your Enemy is Your Friend: The Black Panther
Party’s Relations with North Korea, 1969-1971" (M.A. Thesis, State University of New York, College
at Brockport, 2013); idem., “‘Our Common Struggle Against Our Common Enemy,’: North Korea
and the American Radical Left,” North Korea International Documentation Project, E-Dossier #14,
February 2013.

14 Linda Bridges, “On the Left,” National Review, September 5, 1975, B130; Francis J. McNamara,
“Will North Korea’s 5" Column defeat U.S.?” Human Events, August 2, 1975, 609; U.S. Representa-
tive Richard H. Ichord, “Advertisers and Agitators,” Washington Report, April 12, 1970, WR 71-7.

15 North Korea, as Charles Armstrong states, pursued a “peculiar and limited kind of globalization...
avant la lettre” in the 1970s that was a precursor to South Korea’s segyewha policy some twenty
years later. See: Armstrong, Tyranny of the Weak, 168.

16 On Algeria’s Front de Libération Nationale, see: Matthew Connelly, A Diplomatic Revolution: Alge-
ria’s Fight for Independence and the Origins of the Post-Cold War Era (Oxford: Oxford University
Press, 2002).

17 The DPRK first began this diplomatic effort in the early 1960s, see: Charles Armstrong, Tyranny of
the Weak, 140-145.

18 Other scholars have shed light on the ways that domestic publics engage with foreign public diplo-
macy campaigns through their own experiences, see: Jessica C. E. Gienow-Hecht, Transmission
Impossible: American Journalism As Cultural Diplomacy in Postwar Germany, 1945-1955 (Baton
Rouge, LA: Louisiana State University Press, 1999); Reinhold Wagnleitner, Coca-Colonization and
the Cold War: the Cultural Mission of the United States in Austria After the Second World War (Cha-
pel Hill, NC: University of North Carolina Press, 1994).
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that message in the context of the Vietham War. US “neo-colonial imperial-
ism,” the AKFIC argued, had produced a tragic conflict in Southeast Asia
and now threatened to ignite a new horrific war in Korea; only the complete
withdrawal of American forces from both states could ensure peace in those
long-suffering lands. That message, as the group explained it, sought to ap-
peal to a burgeoning anti-war movement and capitalize on domestic anger
over US foreign policy in Asia. While scholars have analyzed American public
diplomacy in South Korea and beyond, the forgotten legacy of the AKFIC sug-
gests the need to reexamine how Kim ll-sung’s government waged its own
“people’s diplomacy” in the United States during the long 1970s.%°

The Creation of the AKFIC

Starting in 1968, North Korea began to host visitors from the American far-
left for the first time.?° The origins of the AKFIC stemmed from one such
visit to Pyeongyang by a delegation of the Communist Party of the United
States in October 1970. During that trip, the Washington Report noted in
April 1971, Kim Il-sung “welcomed as ‘comrades’” members of the CPU-
SA, including Henry and Fern Winston, Joseph Brandt, and Victor and Ellen
Perlo.2t Henry Winston, Chairman of the National Committee of the CPUSA,
reportedly informed DPRK officials “that ‘the US people and the US Com-
munist Party support the cause of the struggle of the Korean people.””??
Shortly thereafter, Joseph Brandt—formerly the editor of the CPUSA’'s Daily
World—joined Professor Howard Parsons of the University of Connecticut,
Bridgeport, in organizing the American-Korean Friendship and Information
Center.z

Four months later, on February 24, 1971, Brandt and Parsons announced
the creation of that organization from a newly leased Fifth Avenue office

19 On US public diplomacy in Korea, see: Wol-san Liem, “Telling the ‘truth’ to Koreans: US Cultural
Policy in South Korea during the early Cold War, 1947-1967,” (PhD dissertation, New York Univer-
sity,2010).

20 The Guardian—a self-described “independent radical newsweekly” in the US—sent multiple Ameri-
can delegations to the DPRK illegally from 1968-1970; see, for example: Lionel Martin, “Exclusive
interview: Pueblo commander urges Apology to North Korea,” Guardian, September 28, 1968, 1,
12-13; William Rose, “Korea: next battlefield?” Guardian, September 21, 1968, 1, 16; Irwin Silber
and Carl Davidson, “Precedented Glimpses: Letters to the Editor,” New York Times, May 27, 1972.

21 Ichord, “Advertisers and Agitators,” Washington Report, WR 71-7. Ellen Perlo later discussed parts
of this trip in an article for the AKFIC’s journal, see: Ellen Perlo, “Happy Children: Asia’s Future is in
Their Hands,” Korea Focus 1, no. 2 (Spring 1972): 37-38.

22 Quoted in Ichord, “Advertisers and Agitators,” Washington Report, WR 71-7.

23 For Joseph Brandt’s correspondence, reports, and speeches from the 1960s to the 1990s, see:
NYU Tamiment Library, Robert F. Wagner Labor Archives, CPUSA Records, TAM.132, Series IX,
Subseries A, Box 152, Folder 13.
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suite in Manhattan. There, at an inaugural press conference, they released
a list of 78 initiating sponsors that supported their efforts to create public
pressure on the US government to remove its forces from Korea. At least 27
of those members claimed membership in the CPUSA, but the rest were pro-
fessors, attorneys, artists, religious figures, and progressive activists from all
walks of life. While these sponsors, the group acknowledged, “represented
different philosophical and political beliefs,” they were all motivated by “an
anti-imperialist conviction which unites them in a deep feeling of opposition
to the US government’s continued presence in South Korea...”>* From How-
ard Zinn to Jeanne Quan—an Asian-American activist who currently serves
as the mayor of Oakland—the organization boasted a diverse array of sup-
porters.?® The reality, however, is that most of these sponsors had little in-
volvement other than lending their names to the group’s publications.?®

On Behalf of the DPRK

The AKFIC described itself as an “anti-imperialist undertaking” to educate
Americans about the DPRK and arouse public opposition to U.S. involve-
ment in South Korea.?” To achieve those ends, the group published a pe-
riodic journal: Korea Focus, hosted public forums and college lectures on
North Korea, and participated in anti-war rallies. In all of these efforts, the
group’s leadership made clear that it actively supported Kim ll-sung’s gov-
ernment and sought to convince other Americans to do so as well. “We are
partisan...,” they stated openly, “we support 100 per cent...the people of the
DPRK under a socialist system and we are 100 per cent behind the efforts
of the DPRK to reunify the Korean nation...”? If the organization sought to
“enlighten” the American people, it made clear that it endeavored to do so
on behalf of the cause of the North Korean government.

The Question of Funding

The AKFIC claimed not to speak for, or represent, the DPRK or any foreign
state. Donations from supporters, they stated, financed all of their activi-
ties. “Operation Shoe String” in the spring of 1971, for example, reported a
$1,000 donation from “Mrs. Bertha L.J.” as well as smaller donations—like

24 AKFIC pamphlet, “Korea: Uneasy truce in the land of the morning calm” (1976): 3.

25 Mayor Quan’s office did not respond to the author’s request for an interview about her participation
in the AKFIC.

26 Robert S. Cohen, telephone interview by the author, December 10, 2013.

27 AKFIC, “Operation War Shift: Position Paper,” Second Revised Edition, 1971, 3.

28 “[About the] AKFIC: American-Korean Friendship and Information Center,” Korea Focus 1, no. 2
(Spring 1972): 63.
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five dollars from “Jack in Florida” or two dollars from “Lulu Safforn” in Illi-
nois.?® These contributions supposedly paid the organization’s rent on Fifth
Avenue.

Dae-Sook Suh, a renowned scholar of Korean communism, has dis-
missed these claims. In a recent interview, he stated that Kim Il-sung’s gov-
ernment certainly funded the AKFIC.2° Dr. Suh, who never joined, remem-
bers teasing its members over their financial ties as they screened a North
Korean film at the University of Hawaii. “Please don’t do a half-ass job,” he
told them, “North Korea does not have that much money.”3! John Woodford,
a former Vice Chairman of the organization, wholeheartedly agrees that
North Korea provided cash for the AKFIC’s activities.3?

Funding aside, the DPRK worked closely with the AKFIC in numerous oth-
er ways—providing literature, pamphlets, and films for its activities; hosting
delegations in its capital; and even arranging an interview with Kim Il-sung.®3
The North Korean leader, for his part, expressed appreciation for the group’s
efforts in “giving wide publicity to our people’s struggle...exposing the fas-
cist dictatorship of south Korean reactionaries...as well as U.S. aggression
in Korea...”** Clearly, Pyeongyang supported the group enthusiastically and
hoped its members would succeed in convincing the American public to sup-
port the withdrawal of US forces from the Korean peninsula.

Through the Lens of the Vietham War

To achieve that goal in the United States, members of the AKFIC—rather
wisely—chose to minimize their hagiographic praise of Kim ll-sung. Instead,
the group used the Vietham War to promote North Korea’s argument that

29 “Operation Shoe String,” Korea Focus 1, no. 1 (Fall 1971): 63.

30 Dae-Sook Suh, telephone interview by the author, February 25, 2014.

31 Ibid.

32 John Woodford, former editor-in-chief of Muhammad Speaks, recently explained that he was quite
surprised when Joe Walker—a friend and fellow Vice Chairman of the AKFIC—somehow acquired
the funds to travel to the DPRK with Joseph Brandt and Howard Parsons in August 1971. John
Woodford, telephone interview by the author, February 25, 2014.

33 The DPRK received two official AKFIC delegations in Pyeongyang. For articles on those trips, see: “A
Visit to the DPRK,” Korea Focus 1, no. 2 (Spring 1972): 23-29; Fred Carrier (Co-Chairman AKFIC),
“North Korean Journey: A View of Workers’ Democracy,” Korea Focus 2, no. 3 (Jan.-Feb. 1974): 18-
21. Fred Carrier, a professor at Villanova University, later authored a full-length book on his experi-
ences, entitled: North Korean Journey: the revolution against colonialism (New York: International
Publishers, 1975). James Bergquist, Professor Emeritus of History at Villanova University, recently
told the author that Carrier’s outspoken support for North Korea nearly led to his termination from
Villanova; James Bergquist, personal communication by the author, April 11, 2014.

34 AKFIC Pamphlet, “KOREA MUST BE REUNIFIED: A Call for Friendship between the Peoples of the
United States and the Democratic Peoples Republic of Korea by KIM IL SUNG: An Exclusive Inter-
view with the President of the DPRK” (New York, 1974), 5.
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the continued stationing of American soldiers in Korea would provoke a new
war— “a second ‘war [in Asia] that nobody wants,’” as the organization put
it.35 In February 1971, the AKFIC published a sprawling advertisement in
the New York Times equating America’s presence in South Korea with its
ongoing war in Southeast Asia. A large, bold headline exclaimed: “Vietham,
Cambodia, Laos - AND KOREA AGAIN?"3¢ U.S. policies in these countries,
the advertisement argued, sought to crush anti-colonial revolutions and fur-
ther American hegemony throughout Asia. There was only one-way to bring
peace and stability to the region: “BRING ALL THE TROOPS HOME NOW!”%"
These arguments—coming after years of frequent DMZ firefights between
American and North Korean soldiers in the 1960s, as well as the seizure of
the USS Pueblo by North Korea in 1968—appealed to the anxieties of a war-
weary public disillusioned by America’s disastrous war in Vietham.32

The group’s first position paper, “Operation War Shift,” also compared
America’s military presence in Korea to its war in Vietnam. “Will the decade
of the 1970s witness a new Vietnam in Korea?” the publication asked fore-
bodingly.>® American “neo-colonialism” in Korea, contended “Operation War
Shift,” sought to remove Kim ll-sung’s government and allow a revitalized
Japan to control Korea for America’s financial benefit. Far from advancing
U.S. interests, however, these efforts would precipitate “a new holocaust’—a
war that would “take the lives of thousands...in Korea—and the lives of thou-
sands of young Americans.”*® The U.S. public, from this perspective, had no
choice but to pressure the White House to end its support for the regime of
Park Chung-hee in the south and remove its troops altogether. The AKFIC,
as it stated in Korea Focus, thus needed “millions of peace-loving people...”
to “...engage with us in the struggle to remove U.S. troops from Korea and
leave Korea to the Korean people as Vietnam is now being left to the Viet-
namese people.”*

35 Emphasis added. “Display Ad 39: Vietnam, Cambodia, Laos - AND KOREA AGAIN,” New York Times,
Feb. 25, 1971, 41.

36 Ibid.

37 Ibid.

38 See: Mitchell Lerner, “Mostly Propaganda in Nature’: Kim Il Sung, the Juche Ideology, and the Sec-
ond Korean War,” North Korea International Documentation Project, Working Paper #3, December
2010; idem., The Pueblo Incident: A Spy Ship and the Failure of American Foreign Policy (Law-
rence, KS: University Press of Kansas, 2002); Major Daniel P. Bolger, “Scenes from an Unfinished
War: Low-Intensity Conflict in Korea, 1966-1969,” Leavenworth Papers, Number 19, July 1991;
Nicholas Evan Sarantakes, “The Quiet War: Combat Operations Along the Korean Demilitarized
Zone, 1966-1969,” The Journal of Military History (April 2000): 439-458.

39 Emphasis added. AKFIC, “Operation War Shift: Position Paper,” Second Revised Edition, 1971, 3.

40 Ibid.

41 *“Korea Focus Executive Board” Korea Focus 2, no. 1 (Jan.-Feb. 1971): 1.
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Appealing to the Anti-War Movement

The American public had risen up in the streets to protest war in South-
east Asia, and now mounting tensions in Korea necessitated a similar effort
according to North Korea’s US supporters. This was the message that the
AKFIC brought to the “Vietham War Out Now” peace rally in Washington,
D.C. on April 24, 1971. Distributing literature and soliciting donations from
an estimated half-a-million protestors that day, the group sought to unfurl
its sails into the anti-Vietham tempest and inspire a public outcry over the
continued stationing of U.S. Gls in Korea. The group’s fundraising bid at that
protest yielded a relatively paltry $365 in contributions.*> While not wholly
insignificant, that number speaks to the organization’s struggles in enlist-
ing a vast U.S. peace movement behind its cause. The Communist Party of
the United States, not hundreds of thousands of young Americans, would
remain the group’s main support base. Joe Brandt—recalled former Commu-
nist Party Vice Presidential Candidate Jarvis Tyner—energetically promoted
the organization at party meetings and ensured CPUSA bookstores carried
North Korean literature.*®

To the Halls of Congress

Alongside these efforts to gain the backing of anti-war activists, the AKFIC
and the North Korean government jointly lobbied the US House of Repre-
sentatives. On April 6, 1973, for instance, North Korea’'s nominal legisla-
tive branch, the “Supreme People’s Assembly,” sent the American legisla-
tive body an unprecedented letter, calling for US-DPRK negotiations and an
end to the presence of foreign troops in Korea.** After Congress declined to
respond, the AKFIC mobilized a letter-writing campaign demanding that US
representatives take action against the White House’s continued support
for South Korea.*® The United States—the group noted—had reached a peace
agreement with North Vietnam on the withdrawal of American troops from
southeast Asia; but still: “US troops armed with destructive atomic weapons
remain entrenched in South Korea, violating the will and sovereignty of the
Korean people.”*® Korea would never know lasting peace until American sol-

42 *“Operation Shoe String,” Korea Focus 1, no. 1 (Fall 1971): 63.

43 Jarvis Tyner, telephone interview by the author, March 4, 2014. For a biographical sketch of
Tyner’s work with the CPUSA in these years, see: NYU Tamiment Library, Robert F. Wagner Labor
Archives,CPUSA Records, TAM.132, Series Il, Subseries C, Box 115, Folder 52.

44 For the text of the letter, see: “Letter to the Congress of the United States,” Korea Focus 2, no. 2
(September 1973): 28-29.

45 Ibid., 34.

46 Ibid., 27.
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diers left the divided peninsula according to the AKFIC.

After the DPRK’s Supreme People’s Assembly sent a second letter to
Congress without any response on March 25, 1974, the AKFIC reiterated its
arguments and wrote to every US Senator and Representative. In doing so,
the group expressed its dismay at the “shockingly discourteous” response
of America’s legislative body. Its silence, the group decried, was “an incom-
prehensible refusal to explore a welcome opportunity to create a meaningful
state of peace in a most critical area of Asia.”*” Though yielding few results—
beyond attracting the attention of the House Committee on Internal Secu-
rity*®*—the AKFIC and North Korea hoped to shape US foreign policy from the
ground-up through this type of grassroots lobbying.*®

In spite of the group’s energetic initiatives, it quickly faced serious fi-
nancial problems by 1976. The last edition of Korea Focus, published in the
spring of that year, blamed declining donations on a deteriorating American
economy. It “seems,” the group added with a hint of bitterness, “ironic in this
post-Vietnam era, when anti-imperialist sentiment in the US is at its highest,
that [the] AKFIC...[is] under pressure of a serious economic pinch...”%° Short-
ly thereafter, the organization permanently closed its doors in mid-1976.

Conclusion

The DPRK'’s efforts to foster public support in the United States through the
American-Korean Friendship and Information Center failed. The US anti-war
movement, and the American public in general, had little interest in its argu-
ments on American imperialism in Korea, as well as its warnings of immi-
nent war. As Bruce Cumings and Jon Halliday once noted, college students
would never run “through the streets of Berkley shouting, ‘Kim, Kim, Kim
[l-sung.’”%t Whatever the similarities between Ho Chi Minh and the North
Korean leader—and their intensely nationalistic brands of communism—the

47 A copy of this letter was enclosed as “A Letter to Congress” in Korea Focus 3, no. 1 (August-Sep-
tember 1974).

48 During internal security hearings, the House Committee denounced the AKFIC in the congressio-
nal record as a front organization for the CPUSA. See: Hearings Before the Select Committee on
Committees: House of Representatives, Ninety-Third Congress, Vol. 1 of 3, Part 2 of 2 (Washington,
D.C.: US GPO, 1973), 485-486.

49 Congressman Michael Harrington of Massachusetts, however, argued on the House floor on April
9,1974 that the DPRK'’s efforts represented a “dramatic change in the North’s position on peace
talks” and that the US government “should look into the letter.” See: Congressional Record, Ninety-
Third Congress, 2nd Session, Volume 120, Parts 7-8 (Washington, D.C.: US GPO, 1974), 10419.

50 “Speaking Frankly,” Korea Focus 4, no. 2 (Winter-Spring 1976): 1.

51 Bruce Cumings and Jon Halliday, Korea: the Unknown War (New York: Pantheon, 1988), 204.
Quoted in Bradley K. Martin, Under the Loving Care of the Fatherly Leader: North Korea and the
Kim Dynasty (New York: St. Martin’s Griffin, 2006), 134.
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presence of US forces in South Korea largely failed to inspire the passions of
Americans of any ideological stripe beyond the far-left. The murky Cold War
origins of the North Korean state, as well as extraordinarily bitter memories
of the Korean War, dampened Americans’ sympathy for Kim ll-sung’s pleas
to “leave Korea to the Koreans.”®? North Korea would continue to contact
the American government throughout the late 1970s—President Jimmy Cart-
er even sought to withdraw US ground forces from South Korea for a time.53
But the public, as a whole, never proved receptive to the argument that the
withdrawal of American troops from Korea would bring lasting peace to that
divided peninsula.

The dissolution of the AKFIC in 1976 corresponded with a precipitous
decline in North Korean funding for similar friendship societies across the
world.>* By the end of the 1970s, the DPRK had become frustrated with its
inability to translate expensive public relations efforts abroad into concrete
results on the Korean peninsula. North Korea gained heightened diplomatic
support from developing countries at the United Nations, as well as admis-
sion to the Non-Aligned Movement. But—without public support in the US
for the withdrawal of American forces from Korea—these victories did little
to advance Pyeongyang’s central objectives: the removal of foreign forces
from their country and reunification under Kim ll-sung’s regime. By the early
1980s, the North Korean leader lost interest in pursuing diplomatic offen-
sives in the First and Third Worlds and turned anew to the Soviet Union and
China for assistance.

Regardless, North Korean public diplomacy in the 1970s, and the brief
history of the AKFIC, demonstrates how the allure of globalization led even
North Korea to participate in the international community as it never had be-
fore. Its transnational efforts at “people-to-people” diplomacy in the United
States and beyond suggests the need for historians to continue to study how
foreign states and third party organizations—regardless of their ideological
backgrounds—have coordinated public diplomacy campaigns in “private-
public partnerships.”®® In turn, the AKFIC’s attempts to create a public out-

52 Charles K. Armstrong has noted that “the history of the DPRK was too ambiguous—neither a Soviet
‘satellite nor a clear-cut case of indigenous revolution—to appeal to the far-left vanguard of the
West.” See: Armstrong, Tyranny of the Weak, 177.

53 See: William H. Gleysteen, Jr., Massive Entanglement, Marginal Influence: Carter and Korea in
Crisis (Washington, D.C.: Brookings Institution Press, 1999), 41-42.

54 None would survive long without Pyeongyang’s patronage. See: Dae-Sook Suh, Kim Il Sung: The
North Korean Leader, 267-268.

55 See: Kenneth Osgood, ed., The United States and Public Diplomacy: New Directions in Cultural and
International History (Boston, MA: Brill, 2010), 8-9, FN 17.
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cry against the presence of US forces in South Korea through invoking the
Vietnam War is a reminder that domestic organizations are never devoid of
their own agency and will often reformulate foreign messages in a uniquely
national context.



A STUDY OF TRANSITIONAL DEVELOPMENT
IN DELAY IN DELIVERY OF JUSTICE, WHICH
RESULTS INTO DECLINING FAITH IN
JUDICIARY: REASONS AND FUTURE

Abhishek Kumar and Vikram Singh
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Bihar is a state attempting to deal with the hurdles of establishing the framework
and processes of democratic rule. This is a gargantuan and daunting undertaking
in the underdeveloped and struggling state of India. The focal point of this research
is “access to justice for the poor people of Bihar”. “Access to justice” in this case
means access to both the social system of justice and the state’s justice system.
This study examines the realities of poor people who are in need of proper solutions
to their problems which need to be dealt with by institutes outside their immediate
family. “Access to justice” does not merely mean access to the institutions, but it also
means access to fair laws and procedures in addition to affordable, implementable
and appropriate remedies in terms of values that are in conformity to constitutional
values and directives. Other issues affecting access are social phenomenon, lack of
education and legal knowledge among the people of Bihar. Through case studies, it
can be concluded that poverty and food insecurity creates an environment ripe for
social conflict and crime. Unequal distribution of land, therefore becomes a major
topic for competition and social tension, which in turn has a great impact on the so-
cial framework within the rural villages and settlements as well as on the managing
ability of the formal justice system. It is therefore seen that there is an ardent need
for the justice to change the on the ground realities of people otherwise they will cre-
ate extra-state institutions and remedies for their immediate needs. We hope that the
rich information gathered in this research piece and recommendations will also be of
satisfactory relevance in deciding how social and state institutions could work in har-
mony in bringing justice to a society which is struggling to meet its own urgent needs.
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Introduction

Justice is the first virtue of social institutions, as truth is of systems and of
thought. It is the constant and perpetual disposition to render every man
his due. Justice is the edifice of any civilization or any unit of civilization
whether it is a family, a clan, a locality, a village, a town, a city, or a nation.
Each individual possesses an inviolability founded on justice that even the
welfare of society as a whole cannot override except for his own implied or
express acquiesce. For this reason, justice denies that the loss of freedom
for some is made right by a greater good shared by others. It does not allow
that the sacrifices imposed on a few are outweighed by the larger sum of ad-
vantages enjoyed by many. Therefore, in a just society, the liberties of equal
citizenship are taken as settled. The rights secured by justice are not subject
to political bargaining or to the calculus of social interests. The same is true
for any state or province within the boundaries of the Indian state. India is a
democratic state, quasi-federal in structure, held together by a written con-
stitution functioning as a supreme set of governing norms to secure the life,
liberty, and property of any individual in the state of India.

Life, liberty, and property of the person are a non-compromising issue
except in the situation of the safety and security of the state itself. If there
exists an unreasonable disturbance to any of the elements of the said trinity
of life, liberty, or property of a given individual either by another individual
or the state itself, the equity of fraternal existence is disturbed, leading in-
jury to justice. Hence, a result of peaceful restoration is sought by the vic-
tim against the violator by way of restoration of his rights or through other
resolution of the dispute. This is done through the process of adjudication
through the courts. Often times however, the adjudication process is long
and extended, defeating the very purpose of justice. This elongation on de-
livery of justice can be summed up in following proverb, “Justice delayed
is justice denied”. The acceptance of the same as an obiter? in many of its
judgments by the apex court of India provides further empiricism. Further
evolution of concepts like arbitration, dispute resolution®, and plea bargain-
ing* are standing evidences that delay in justice is not a theoretical claim;

1 John Rawls, “Theory of Justice”, Harvard University Press, (1971) p.3.

2 Words of an opinion given by the judges or the judicial bench in support of the decision of the case
perused.

3 An additional dispute redressal mechanism. Which uses similar processes and techniques as that
of a court by an independent non-judicial forum. Forum acts as a non-prejudiced expert means for
disagreeing parties to come to an agreement short of litigation.

4 The legal process, which after approbation by the Court system, whereby a criminal defendant and
prosecutor reach a mutually satisfactory disposition of a criminal case, subject to court approval.
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rather it is an existing truth.

In totality, as far as justice is concerned, many different kinds of things
are said to be just and unjust. These are not only laws, institutions, and so-
cial systems, but also particular actions of many kinds, including decisions,
judgments, and imputations. The attitudes and dispositions of persons, and
persons themselves are also considered just and unjust. Oftentimes, it is
the inadvertent failure of the state which results in the injustice of trial de-
lays. There is a critical reason to emphasize these ideas. It is because it can
be stated that individuals collectively comprise society or social complexes
and are claimed to be unit of society. Hence, if a unit is not served correctly,
the rest of the complex also remains unserved.

The doctrine of equality is a foundational stone of social justice. This
puts forth that at least adequate, if not ample, opportunities are laid open to
all. The principle of equality does not consider a person’s intellectual nature
but rather is a prescription or policy of treating people rightly and correctly.
This treatment in the context of adjudication and in the final disposal of tri-
als has been uniformly applied but superficially and not substantively. It is
said because end outcome of the courts after such elongated trials does not
place the victim individual in original position. Equality must serve restor-
atively, which unfortunately has been missing in current legal system where
conditions have worsened instead of improved. This essay strives to dissect
this claim through a periodical study of the approach of state polity and judi-
ciary along with empirical inputs from a study done in the smaller regions of
the state of Bihar, which is a large and prominent state inside India.

The prime objective of this work is to study and analyze firstly “how jus-
tice delayed is justice denied?” Second, it will trace the historical growth of
the problem and find whether overburdening of the judiciary erodes the trust
of people in the judicial system. Thirdly, on the basis of above question, two
objectives will include the impact of delay in justice on society and on the
solutions to a troubled judicial system in India. The essay will also aim to pro-
vide a comparative research into other research questions of similar focus.
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Manuscripts of Speedy Justice: A Short Outline

In recognition of general perceived notions, many legal scholars have ob-
served that speed has been expected in the carrying out of justice since
the early days of law. It has been part of the adversarial system of justice,
as inferred from the Magna Carta of 1215, as well as the works of Sir Ed-
ward Coke.® Its presence mesmerized the whole English legal community
because of its originality. There is nothing of the sort in the Indian criminal
justice system.

India received its independence from the English in 1947. Thereafter
the Indian Constitution came into existence in 1950 which provided for an
impartial, powerful, and effective judiciary. However, the creators did not ex-
plicitly mention any concern regarding the right to a speedy trial.® But as per
scheme of law it was implied that speedy justice is an inclusive function of
the court.” Until recently, the general practice has been that the under-pris-
oners are forced to serve for an extended periods of confinement despite
being noted early. In the case of Lachmandas Kewalram Ahuja v. Bombay,
The Hon. Supreme Court took notice of the situation in the very first decade
of independence and opined that defendants convicted as per the criminal
justice system prior to independence should be required to have conformed
as per new constitutional rights enshrined in citizens.® However, to ensure
the appearance of the accused, the Court then at that time further held that
the “accused will be kept in the judicial custody as under-prisoners” thus
diluting its own direction.

In reality, during the first two decades of post-independence era, towards
the unreasonable lengthy detention of under trial prisoners there was no at-
tention of the courts. In several cases, the Courts gave a very low concern to
the matter of long unreasonable and uncalled detentions and in judgment
over the matter Apex Court said that long detentions of under trials were
justified, as far has regular hearing was a necessity.® In this regard further
an unpleasant incident took place whence, then Prime Minister of India Ms.
Indira Nehru Gandhi, declared national emergency. Here it was visible that
the Court followed the wording of Prime Minister and erringly ignored the
constitutional demand of the detained political rivals of Indira Gandhi for

5 Patrick Ellard, “Learning from Katrina: Emphasizing the Right to a speedy trial to protect constitu-
tional guarantees in disaster”, 44 AM, Crim. L. Rev. 1207, 1209-1210 (2007).

6 Transcript of the Constitution Assembly.

7 This is emphasized because Indian Legislature provides codified procedural law for criminal as well
as civil litigation, so that litigation proceeds without hassles and ends in time.

8 SCR(1952) 710.

9 Kanta Prashad v. Delhi administration, (1958) S.C.R 1218.
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the speedy trial.’® The national political legal system gained its legitimacy
after the uplifting of emergency followed by the electoral defeat of Indira
Gandhi.t

Prolonged debate on the issue of speedy justice came to surface once
again, but this time at the national level in the matter of Hussainara Kha-
toon v. Home Ministry 1979 SCR (3) 532, in this judgment it was signifi-
cantly highlighted by Justice P.N Bhagwati, who is also considered as the
father of civil liberties in Indian Judiciary*?. He set the precedent that the
accused has a fundamental right to a speedy trial under Article 21 of the
Constitution of India.'® Justice Bhagwati’'s judgment declared an immense
change towards the treatment of the prisoners by the state. In this particu-
lar decision, emphasis was upon the better access to bail, betterment of
standards of living in prison, and reduction of the duration in arrest to trial.**
The philosophy and discourse of the said judgment came from a judgment
delivered earlier in Maneka Gandhi v. Union of India, (1978) 2 SCR 621.1°
Justice P.N Bhagwati in this case, held that substantive due process must be
officially considered as basic feature of the liberty, which comes under the
right to life of a citizen under the terms of Article 21.1°

After judgment was given in the case of Hussainara Khatoon, a similar
spirit was reflected in many cases. For instance, the Supreme Court pro-
hibited the handcuffing of persons detained in prison for trial unless there

10 Upendra Baxi, “The Indian Supreme Sourt and Politics”, Eastern Book Co, 113-117, 1980.

11 See: supra note 5.

12 The case relates to the rights of the under trial prisoners. The case disclosed a shocking state of
affairs in administration of justice in the State of Bihar. An alarmingly large number of men and wom-
en, children including, were behind prison bars for years awaiting trial in courts of law. The offences
with which some of them were charged were trivial, which even if proved, would not warrant punish-
ment for more than a few months, perhaps a year or two, and yet they remained in jail, deprived of
their freedom, for periods ranging from three to ten years without even as much as their trial having
commenced. The Court ordered immediate release of these under trials many of whom were kept in
jail without trial or even without a charge. The Supreme Court of India held that the state cannot be
permitted to deny the constitutional right of speedy trial to the accused on the ground that the state
has no adequate financial resources to incur the necessary expenditure needed for improving the
administrative and judicial apparatus with a view to improving speedy trial. But yet still reality is grim.

13 Prof. Upendra Baxi explored in detail and analyzed the views of this in his book published by Oxford
University Press. Prof. Baxi is renowned Legal Jurist presently Prof. of Law in Warwick University.

14 Bail is a release order of the court in the nature of indemnity bond awarded to the accused during
pendency of trial. Kindly see chapter 33 of Code of Criminal Procedure, 1973.

15 Petitioners’ passport had been impounded by the Central Government u/s 10(3)(c) of the Passport
Act, 1967with out giving any reasonable notice. Here, the Supreme Court of India widened the scope
of ‘personal liberty’ considerably by putting it under right to life. This case, adding a whole new
dimension to the concept of due process of law. It declared legislature and executives cannot use
colorable use the legal provision against the tenets of fundamental rights as given in the Constitu-
tion.

16 S.P Sathe, Judicial Activism in India : Transgressing Borders And Enforcing Limits,(New Delhi : Oxford
Press) Krishnan, Scholarly discourse, (2002).
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was a “clear and present danger of escape”.r” Once again, Justice Bhagwati
decried the impediment to personal liberty and treatment of four juvenile of
less than age of 12 years who were arrested and had been waiting for eight
years.'® In the early 1980s, there were many cases seen which concerned
the abuse of juveniles under trial the Court was sought to remedy.*® 2° In
Kadra Pahadiya (l) v. State of Bihar, the Court complained “that the right to
speedy trial had remained a paper promise and was grossly violated, as the
case involved the detention of four boys for more than eight years. Detention
of any kind of personal liberty would be violative of the fundamental rights
conform by Article 21”. Yet still ground reality seems to be stark and grim as
government agencies seem to be non-responsive to beneficiary out look of
the Supreme Court.

In Mahendra Lal Das v. State of Bihar, AIR 2001 SC 2989, the prosecu-
tion miserably failed to explain a delay of more than 12 years.?* The Court
quashed the proceedings keeping in view the peculiar facts and circum-
stance of the case. Ultimately it come out that unless the matter reaches the
benevolence of Supreme Court the under trials are living thin on hope as at
grass root level things seem to be different. In most of the above-mentioned
judgments, the Supreme Court has followed the principle of “Justice de-
layed is justice denied” which is squarely applicable to the criminal justice
system.??

In the 2000s, a swift change occured in the jurisprudence of the high-
est court of the land that stressed the requirement to protect the rights
of under-prisoners.?® There have been very rare occasions when the court
has not favored the under-prisoner’s petition.?* So far, in the light of such
landmark judgments, the question which comes to fore is whether such pro-
nouncements translated into progress. In the next section, this question is
answered on empirical grounds.

17 Shukla v. Delhi Admin, (1980) 3 S.C.R 855.

18 Kadra Pahadiya v. State of Bihar A.l.R, 1981 S.C. 939.

19 Child below the age of 18 years, in conflict with law as per section @ of Juvenile Justice Care and
Protection Act,2000.

20 Munna v. Uttar Pradesh , (1982) 3 S.C.R. 47.

21 In this case petitioner had requested the quashing of the FIR registered against him under Pre-
vention of Corruption Act, 1947 wherein it was alleged that the appellant was in possession of
disproportionate assets to the extent of Rs. 50,600. The FIR was sought to be quashed mainly on
the ground that despite expiry of over 12 years, the respondent State had not granted the sanction
which amounted to the violation of his right of life and liberty as enshrined in Article 21 of the Con-
stitution of India.

22 Dr. G.B. Reddy, “Judicial Activism in India,” Gogia publication, 260-61, 2001.

23 Upadhyay v. Andhra Pradesh, A.l.LR. 2006 S.C. 1946.

24 Sarkar v. Ranjan, A.l.R. 2005 S.C. 972.
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Historical Factors and Recommendations

Promotion of speedy justice for the people of India is not a new concept, but
when questions are raised on the implementation of such speedy justice
the outcome does not seem to be impressive. In the treatise of the late
Prof. Jag Mohan Singh, he traced the historical progress of criminal justice
system in India from the ancient Hindu times to the British period.?® Prof.
Singh’s work highlighted his research on the conditions of Bihar.?® In the
first few lessons of his book he described how early in history, the ancient
Hindu period, adjudicators, or those were treated as “law providers were
not merely worried about the frequent granting of adjournments, but also
with the time period for which an adjournment could be imparted”.?” Subse-
quently he happens to discuss that in ancient India, and also during Islamic
Mughal period, the access to justice in reasonable duration was “held in
very good opinion”.?® It was followed by most of the kings of that time.?°
But, by the demolition of the Mughal dynasty, the course of criminal justice
system converted into a negligent, sluggish, distorted, rudimentary, archaic,
less humane and over-burdened system, which was last inherited by the
British in middle of late 1700s.3°3* As per reccomendations made by Singh,
the British with the help of East India Company tried to amend certain por-
tions of the prevailing Muslim law by which India was governed.3? Identifying
the above problems, many steps were taken by the British to standardize
the system. Professionalism was associated with the duties of police and
there were reforms by Lord Hastings and Lord Cornwallis to bring autonomy
to courts and outlets for appeal.® But enforcement the the objective to bring
justice in an appropriate time duration did not come into existence and con-
tinued to plague the criminal justice system in India.®* There are other major
factors which were considered as some of the contributing factors in the
delay of justice. These included the lack of a uniform set of criminal laws
throughout the colony, the shortage of competent adjudicators, malprac-

25 Jagamohan Singh, “Right to speedy justice for under trial prisoners,” Gogia, 85, 1997.

26 Note: a northern state called as Bihar, whose border is touches the parts of Nepal a neighboring
country to India.

27 Constituent Assembly Debates, Vol. VII, at 1-20 (Dec, 1948).

28 Barker v. Wingo, 407 U.S 514, 529-32 (1972).

29 Robert Lingat, “The Classical Law of India”, 67, Manshi ram Manohar Lal Publication First ed, 219-
222 1993

30 See: Singh, supra note 93, at 30.

31 See:id 23.

32 H. Richard Uviller, “Speedy Trial gets fast shuffle”, 72 Columbia Law Review 1376 (1972).

33 See:id 23.

34 Note: One of the major reason for the delay in imparting justice during the British judicial mechanism
was insertion of end number of interlocutory appeals into the procedural codes.
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tices, an inadequate number of defense counsels and prosecutors.® Mainly
to correct the above maladies, India went into a complete transition under
British regime, through codification of penal laws like the Indian Penal Code
(1862) and the framing of standard principles of evidences like the Indian
Evidence Act (1872). Apart from this, procedural laws were also codified as
early as 1898.%¢ Later again, the English established many law commissions
to discover how a defendant could recieve the best possible time to trial in
courts.®” Many recommendations were made to clear the pending criminal
cases during the 20th century and in the beginning of the 21st century.
For example, “the first inclusive research of prison issues was made by the
Indian Jails Committee of 1919-1920.7%8 Relating to those under trial, in
particular, the Committee urged the Crown to seperate these individuals
from the convicted, and repeated the requirement to assist them with open-
ing hearings and a trial in a timely manner.®® This further illustrates how the
laws with regards to punishment for crimes are out of date, and previous
attempts to reform have failed. The Law Commission of India in its Seventy
Seventh Report has observed that “long delay in the disposal of cases has
resulted in huge arrears and a heavy backlog of pending filings in various
courts across the country. A cursory look at the statements of the various
types of cases pending in different courts and of the duration for which those
cases have been pending is enough to show the enormity of the problem.
Also referred to was the the following observation of the Rankin Committee
(1925) which read the “improvement in methods is of vital importance, we
can suggest improvements, but we are convinced that where the arrears are
unmanageable, improvement in methods can only palliate.”°

Later during the contemporary period, the Committee on Reforms of the
Criminal Justice System, with Justice V.S. Malimath as its chairman, was
constituted by the Government of India in November 2000, to consider mea-
sures for revamping the criminal justice system and to make specific recom-
mendations on simplifying judicial procedures and practices. The goal was
to let the average citizen enjoy a faster, uncomplicated and inexpensive form
of justice, and to suggest ways and means of developing such synergy with

35 See: Singh, Supra 20.

36 The Code of Criminal Procedure 1898.

37 Surendra Kumar Pachauri, “Prisoners And Human Rights” 77-83(1999)

38 R.K. Saxena, Commonwealth Human Rights initiative, Prison Visiting Systems in India: Community
Intervention Into Prisons, 1-2 (2005).

39 F.A.Barker, “The Modern Prison System of India: A Report to the department”: The Progress of prison
reform in India during the Twenty years following the publication of the report of the report of the
1919-1920 Indian jails Commitee (1944).

40 Seventy Seventh Report, the Law Commission of India, 1978, 1 and 2.
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the police to restore the confidence of the citizens in the criminal justice
system by unsparingly punishing the guilty. The committee was made to sug-
gest a sound system of managing the pendency of cases at investigation
and later stages, and ways of making the police, the prosecution and the
judiciary accountable for delays in their respective domains.*

In every report on under-prisoners, it is interesting to look into the simi-
larity in the recommendations pointed out along with the common threads:

e To increase the number of judges in the criminal courts in order to
reduce overburden.

e To improve the technological facilities with specialized training to the
judges so that the court proceedings becomes more efficient.

* Encouraging the police to give enthusiastic efforts so that matters do
not languish and evidence is not neglected from being collected.*?

* Expanding the bail-opportunities for the defendants charged with
less serious crimes.

e Separating the under-trial prisoners in jail from the convicted who
are serving punishment.

* Reducing the practice of unneccesary government adjournments by
the judicial mechanism.

In a rational society, the implementation of the above suggestions would be
fruitful to assuage the dilemma of the under-trial in India. But in the current
milieu many of these have failed to be implemented into reality even though
they have been repeatedly argued for over the past few decades. As such,
this clearly depicts a lack of political will and an inadequate commitment to
bring such kind of substantive amendment. The most important issue to be
noted here is that none of these initiatives have been codified to bring a uni-
form enforcement. The major problem here seems to that of lack of aware-
ness of legal system amongst people in general and also lack of apprecia-
tion of well the researched suggestions by the Law Commission of India.

Empirics

The judicial system of India has the honor of having the second most popu-
lar bar in what is also the world’s largest democracy. However, there are only
800,000 practicing lawyers on record today, compared with 900,000 in the
United States, which is the oldest democracy of modern world.*® Even after

41 Fali. S. Nariman, “India’s Legal System: Can it be Saved,” Penguin Publication, (2006), 86.
42 See: Law Commission of India reports.
43 Justice William O. Douglas, the longest serving member of the US Supreme Court, and a frequent
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reaching comparable standards, the performance of the Indian legal system
is not faring well as millions of cases are still lying in sub-ordinate courts,
high courts, as well as in the Supreme Court.

Statistical Analysis of the Case Load in 2012 on the Courts in Bihar, India

The main purpose of the statistical analysis of the case-load for the year
2012 in the research was:

e To ascertain the type of cases that were processed during a one-year
period and to assess the volume of cases to these courts; and

* To ascertain the speed with which these cases were being finalized in
these courts. The report provides detailed results of this empirical re-
search, but a broad overview is best illustrated by way of the follow-
ing figures (humbered in accordance with the numbering in the Report)
that graphically represents the type and number of finalized cases in
each of the four districts as well as the speed of throughout of cases.

As far as matter prison capacity and inmate population is considered it
was noted that many of state prisons seem to be overcrowded. The latest
statistics from 2011 reveal that prisons of Lakshadweep and many other
states are serving a number of inmates twice the actual capacity of the
prisons. This is what Justice Bhagwati, emphasized in most of his judgments
related to the matter of speedy trial. His emphasis can be quoted as “that
the state has no right to keep under-trial prisoners in prisons when it is in
no position to provide basic services to all.” He further said “If the state
is not in a position to endow with infrastructure the under trials prisoners
along with convicted prisoners who are serving the punishment then it will
be the failure on the part of State to protect the right to life as enshrined by
the Article 21 of the Constitution.” Given this information, if the Article 21 is
not protected then the fears of Justice Bhagwati in which “a state will be a
failed nation which is not in position to protect the right to life of its people”
will come alive.

Results Drawn From the Survey

visitor to India, gave this piece of advice to young lawyers, “Nightfall does not come at once, nor does
oppression, in both instances there is a twilight when everything remains seemingly unchanged. It
is in such twilight that we must all be aware of the change in the air, however slight, lest we become
unwitting victims of the darkness.” Excerpt from the Dounglas letters: Selection From The Private
Paper of Justice William O. Douglas by Willim Orville Douglas and Melvin I. Urofsky (Bethesda : Adler
and Adler, 1987).



A STUDY OF TRANSITIONAL DEVELOPMENT IN DELAY IN DELIVERY OF JUSTICE 169

In order to have empirical data to evaluate the three villages situated on
borders of State of Bihar and State of Uttar Pradesh were randomly identi-
fied. The research aimed to analyze the comfort level of people to approach
courts for redressal of issues. The basic premise was to find whether belong-
ing to sound economic and educational strata of society bears any positive
impact on the pendency issues. In other words, whether poverty of person
leads to the pendency of case due to the non-affordability of the system,
or if it is on the part of legal systems mal-administration which leads to the
pendency of cases. An open-ended questionnaire was employed to trace the
behavior and opinion towards the redressal system and redressal approach
taken by the people of Bihta and two other villages.

These villages of Bihta, Gorakhpur and Tighrateyai all had nearly the
same level of population. However, there were variations in educational
and economic standards. Out of the three places literacy was highest in
Gorakhpur and least in Tighrateyai. Economically Tighrateyai was last, as
per local government records of the State of Bihar. The same is also true in
the sequence, for distribution of land resources and other socio-economic
benefits. As per survey findings, in Bihta 39 percent of people preferred
compromise, 26 percent preferred the court system, and 35 percent pre-
ferred substitute arrangements for dispute resolution. In the village of Gora-
khpur 28 percent of people preferred compromise, 45 percent preferred the
court system, and 27 percent preferred substitute arrangements for dispute
resolution. In the village of Tighrateyai 26 percent of people preferred com-
promise, 20 percent preferred the court system, and 59 percent preferred
substitute arrangements for dispute resolution.

Based on this survey it was found that more than 55 percent of people
on average did not prefer courts. Simply, as a final outcome the general
populace of these three sample villages had engrained in their understand-
ing that once involved in the court proceedings then their daily routine and
life progress will be hampered. More than this, according to them it was a
waste of time as they felt that a delay in justice was a common feature.

During one of the interviews with the people of these villages a very
significant concern was highlighted. According to the villagers, approaching
the judicial system for the relief will not end up in justice and rather it could
result in punishment in some other way. Courts and police were considered
as a form of potential terror. This opinion was very common in almost all the
three villages and might be due to lack of knowledge or awareness of the
law. However, it is also likely that the long and exasperating judicial process
was the main reason for it. Hereby the survey reveals that a common fear
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was aroused in the mindsets of the citizens. Thus when people are terrified
by the justice system itself, it will clearly lead to a failure in rendering the
basic rights which are enshrined for the people of India, guaranteed by the
Constitution of India.** In a remedial opinion, courts must build confidence
among the people so that people do look towards court for justice.

Lack of Reasonable Speed of Trial in Bihar, India

Bihar has the highest number of fast track courts but also the second high-
est number of pending cases.*® Against the total sanctioned strength of 43
judges in Patna High Court, only 31 judges are working. If lower courts are
also taken in account, there exists a 35 percent shortfall of judges against
the total sanctioned strength of 1,385. In the lower courts of Bihar, there
are 20 million pending cases while 3.5 million are pending in the Patna
High Court. The pace with which the justice is delivered is surely crying for
attention. The real sufferers are those who are entangled in litigations and
for whom this court of law is the only hope forward. This prolonged justice
delivery system has started to be reflected in the recent rise of crime in the
state.*®

Rapes

There are no fast track courts (FTCs) in Bihar to deal with cases of rapes,
gang-rapes and other sexual harassment. The Bihar government has sent a
proposal to the Center for setting up FTCs for rape and economic offences
but the final sanction is still awaited.

Over 1,000 cases of rape and sexual assault are pending in different
courts of Bihar. About 300 such cases, including 35 in Patna and 15 in
Nalanda, are pending at the police station level as the police have repeatedly
failed to file charge sheets. According to the data released by the Center,
currently there were approximately 40,000 cases of sexual assault and rape
pending before courts across the country, which have been looking forward
justice for over eight.*” According to the records of the Patna police, there
are altogether 45 rape cases which were registered in the state capital in the
present year whereas charge sheets filed are found to be present in only 10

44 Part lll (Fundamental Rights) of the Constitution of India read with Part IV (Directive Principle of
State Policy).

45 Salim MD, 1,200 Fast Track Courts in India but 600,000 Cases Still Pending, Hindustan newspaper,
3, January 23, 2013.

46 Prabhakar Magaon, “Farmer waiting for justice since 33 years,” CNN-IBN, January 17 2011.

47 Avinash Bajaj, “Over 1,000 rape cases pending in Bihar courts,” December 26 2012.
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cases. Over 250 cases related to abduction of women and girls are pending
with different police stations of Patna, as charge sheets have not been filed
and in several cases even proper evidence has not been collected.*®

After the Delhi gang rape case on December 16th 2012, the Central
government came up with ordinances for the speedy trial of rape related
matters. The government established a three member committee chaired
by the Former Chief Justice of India Jagdish Saran Verma. It was a historical
step taken by the government as well as by this committee. Within 30 days
of establishment, committee reports were delivered to the Prime Minister
of India. In the report of the Verma Committee many changes in respect to
the criminal justice system are reccomended. Similar to the results drawn
by the survey conducted in the village Bihta, Gorakhpur, and Tighrateyai,
it is observed that people wish to find substitutes and are more inclined
towards compromising rather opting for remedies and justice the current
courts. Additional enthusiastic attempts should be taken in the future so
that people will have faith in the judicial mechanism.

Lack of Administrative Official’s Safety

There are many instances where a state official’s safety itself was at stake.
It clearly shows a lack of good governance in the state. A state in which
officials are not safe is not a state in which a poor villager will be able to
approach the court for access to justice. In 1994, District Magistrate Mr. G
Krishanaiah of Gopalganj was killed by a mob instigated by the notorious
and powerful criminal politician Anand Mohan.*® This incident is an indicator
of the failure of governance in a democratic setup and the lack of safety
for administrative officials, for which as an opinion judicial delay can be a
considerable and ponderable issue of concern.

No Victim and Witness Protection

Research has revealed that most victims of domestic violence and similar
crimes seldom tend to report such cases to the police.®® However, a very
surprising point was discovered by the authors when going through records.
It was seen that the cases of non-reporting were seen to be more frequent
in the villages of Bihar, where the victims of such crimes take a longer time
report to the police. Moreover, it has been observed by the police and mag-
istrates that it was not uncommon for the people from villages to return

48 Police Investigation reports are referred to as charge sheets.
49 Roy AK, SC upholds life term of former MP Anand Mohan, “Hindustan Times”, IANS, 10, July, 2012.
50 Mostly against woman in India under the Domestic Violence Act, 2005.
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and ask them to withdraw the case against the defendants, making an ex-
cuse that they mistakenly filed the case against them out of emotion without
carefully assessing the consequences. In some extreme cases, it was seen
that the victims would plead to the magistrate to withdraw the cases against
the accused even after conviction on the grounds that there was no one to
support them.

The research revealed that the problems mentioned above were an ex-
pression or manifestation of the deep-rooted problems that exist in the Indi-
an justice system, i.e. that the law does not seek to minimize the discomfort
of the victims and does not provide adequate protection to them against
intimidation and retaliation by the accused. We generally tend to appreciate
that criminal conviction deters criminals and the general public form com-
mitting domestic violence, but such a notion is not always appreciable as
in situations where the parties are likely to continue with their relationship
after the dispute. Such problems tend to arise more in rural settings, an ex-
ample in which the victim lives in the perpetrator’s village and is dependent
on the perpetrator for his or her livelihood.

Courts in such cases should aim to provide a “redressal measure” in
place of penal sanctions. Accordingly it is imperative that our justice sys-
tem think about starting the use of restorative justice, which has its roots
in customary law. Furthermore, there are occasions where the partnership
between traditional leaders and the courts could be strengthened, and the
traditional leaders be given watching briefs over implementation of court
sentences. Moreover, access to protection from abusers requires giving pro-
tection to the intimidated party, in order to ensure that true and fair justice
is served. The research study pointed out that, women in particular suffered
from specific problems, when it came to present their case before the court.
It was observed in one case, that people in the courtroom were requested
to leave the room before a particular woman gave her testimony. This study
also revealed that cases of witness intimidation by vigilante groups or other
powerful groups were quite frequent. This is among the foremost impedi-
ments in access to justice in India.

Recommendations for the Future

The first proposal is to provide better infrastructure to the overcrowded jails
throughout the nation. This reccomendation is drawn from the report of the
Commonwealth Human Rights Initiative which is a leading document in ana-
lyzing the perils faced by under trial prisoners. Recent data says that nearly
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4,030,000 prisoners are housed in 1,340 jails presently available in the
country. By relying on the government data from 2011, the issue of over-
crowding in jails is visible.

Measures to improve the situation would include: increased and effi-
cient use of court resources, court management’s initiatives which have
a flow on effect on delays, case management, and simplification of legal
procedures. Some measures such as the court management initiatives
are broad in scope and ongoing, while others are designed to fix specific
problems and can be considered complete once implemented.®*
Attempts should be taken by judges to visit the jails and adjudicate the
trial in the accused’s cell premises. “Prison Courts” have been insti-
tuted in different parts of country, and research into their performance
is ongoing. 52

Many cases are filed on similar points and one judgment can decide
a large number of cases. Such cases should be streamlined together
with the help of technology and used to dispose of other such cases on
a priority basis; this will substantially reduce the arrears. Similarly, old
cases, many of which have become intracted, can be separated and list-
ed for hearing and prompt disposal. The same is true for many interlocu-
tory applications filed even after the main cases have been disposed of.
Such cases can be traced with the help of technology and disposed of
very quickly.

Judges must deliver judgments within a reasonable time and in that
matter, the guidelines given by the apex court in the case of Anil Rai v.
State of Bihar must be scrupulously observed, both in civil and criminal
cases.®®

Efforts to increase pro bono legal services.

Separating the under trial prisoners in jail from the convicted prisoners
serving punishment.

Imparting the basics of legal education and legal rights through books
at the secondary level education so that every individual will be aware
in detail of their basic rights afforded to them by birth.

Lawyers must curtail prolix and repetitive arguments and should supple-
ment it with written notes. The length of the oral argument in any case

51

Arun Mohan, “Justice, Courts and Delays,” Universal Publication Private Limited, New Delhi, Vol-
ume 1 40.

52 Priti Bharadwaj, “Common Wealth Human Rights Initiative (CHRI), Liberty At The Cost of Innocence:

A Report On Jail Adalats in India” 31-34, (2010)..

53 (2001) 7 SCC 318.
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should not exceed one hour and thirty minutes, unless the case involves
complicated questions of law or interpretation of the constitution.

* Most importantly, the suggestions long pending as prescribed in various
Law Commission reports must be put to practice as soon as possible.

Conclusion

Mounting of cases in courts, particularly in High Courts and District Courts,
has been a cause of great concern for litigants as well as for the State. It is
a fundamental right of every citizen to receive justice through a speedy trial.
This is a fundamental requirement of a quality judicial administration. In the
courts, arrears are mounting and there is no respite in sight.>* This is partic-
ularly because the number of cases are much higher their ability to dispose
of at all the levels of judicial administration. The fundamental requirement
of a good judicial administration is speedy justice. Quite often, frivolous liti-
gations also come up and add to the mounting arrears. Such types of litiga-
tion have to be controlled and efforts made to prevent from occuring. Efforts
should be made to decide cases, particularly miscellaneous matters such
as those that do not require the evidence of witnesses, at the admission
stage after affording an opportunity to the concerned parties. Many schol-
ars and policy makers are working in this regard to improve the conditions of
those under trial, but there is a pressing need for time to check and improve
the processes at the individual level in the criminal justice system of India.

At present, India has about 900 law schools approved by the Bar Council
of India.®® As of now, it is presumable that there is a failure to produce an ad-
equate number of lawyers. If so, then under-qualified lawyers are imparting
advocacy at lower level criminal courts, which is an area in need of correc-
tion. All budding lawyers must step ahead to save the country’s aspirations
for an equal and non-prejudiced justice mechanism.

The judiciary, being an independent body and custodian of the constitu-
tion, should take necessary measures in this regard very solemnly so that
people who have lost their faith in the judiciary can have it restored. This will
be difficult, and what is required is discipline, introspection, and a realiza-
tion that without these reforms, the present system is under threat. Both
judges and lawyers have to change their mindsets. Unless the resistance to
reforms are lessened, all doses of external remedies are bound to fail. We

54 Government of India, Law Commission of India need for speedy justice - some suggestions Report
no. 221, April 2009.

55 Available on the Bar Council of India website http://www.barcouncilofindia.org/about/legal-educa-
tion/list-of-law-colleges-in-india/ (Accessed February 21, 2014).
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must remember what Gandhiji said, “If you want to change anything, you be
the change”.%¢ Y

56 Government Of India Law Commission Of India Reforms In The Judiciary - Some Suggestions
Report No. 230 August 2009.






CELEBRATED PUBLISHERS PROPAGATE
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With each passing year, we might well be on our way towards a prediction made
in the lines of information being controlled and monitored by the few coming
true. This prediction in the form of theory, when applied to the infamous lawsuit
by the celebrated publishers of OUP, CUP and Taylor & Francis’s challenge to the
alleged crime of a photocopier at Delhi University for unauthorized reproduction
and issuance of copies of their academic publications, shows an unhealthy trend
of a few intellectual property hyper-enthusiasts advocates standing in the way of
the larger picture of education dissemination to the masses. This article analy-
ses the shortcoming of the arguments of the publishers while emphasizing the
characteristics of feudalism in such situations.

Introduction: Understanding the Dilemma

An unsettling story describing the onset of a so called “information feudal-
ism” by the year 2015 was predicted with uncanny accuracy as far back as
1995. Peter Drahos, the narrator of the story, provided a pessimistic vision
of the future, in which the information age will be ruled by the private owners
of intellectual property. Wherein a small number of states will dominate the
emerging [intellectual property rights] international regulatory order. As the
years pass this dreadful perdition may soon come true. An integral compo-

1 Peter Drahos, “Information Feudalism in the Information Society,” The Information Society 11
(1995): 209. Numerous work has subsequently mushroomed from the borrowed term of “Informa-
tion feudalism” however, for the purposes of this article, the following are relevant. See, Noha Ab-
del Meguid EI Labban, “Copyright: A Roadblock to Education in Developing Countries?” (Ph.D. diss.,
The American University in Cairo School of Global Policy and Public Affairs, 2013), Steve Fuller,
“Can Universities Solve the Problem of Knowledge in Society without Succumbing to the Knowledge
Society?,” Policy Futures in Education 1, no. 1 (2003): 106. Margaret Chon, “Intellectual Property
and the Development Divide,” 2813 Cardozo Law Review 27, no. 6 (2006): 2813, Keith H. Maskus
and Jerome H. Reichman, “The Globalization of Private Knowledge Goods and the Privatization of
Global Public Goods,” Journal of International Economic Law 7, no. 2 (2004) 279-320.
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nent of which resonates is the fact that abstract objects including informa-
tion have become the most important kind of factor of production one can
own in the knowledge economy of today.? The traditional modes of produc-
tion such as labor and land now fall short of the importance accredited to
information. As a result of the increasing importance of information as capi-
tal, when new abstract objects fell into the ownership of this rather small
group of people, there emerged the problems of inequalities in distribution
of intellectual property.2 The proprietary control of abstract objects will lie, in
all probability, with the intellectual property-maximalist regime countries. A
possibility might arise where the fountainhead of power will be based not on
the sharing of information but by coercive control through law.

The Curios Case of the Rameshwari Photocopiers

The coercive control through law is amply displayed in the allegations
brought by the lawsuit of The Chancellors, Masters and Scholars of Oxford
University and Ors. v. Rameshwari Photocopy Service and Anr. in the High
Court of Delhi before a single bench of the court.*

The facts leading up to this case revolve around a surprise litigation in-
stituted in August 2013 by three venerable presses - The Oxford University
Press (OUP), Cambridge University Press (CUP) and Taylor & Francis, against
Rameshwari Photocopying service - a licensed store on the precincts of the
University of Delhi (DU), with DU being arrayed as a party. The publishing
companies alleged that the photocopier’s act of supplying photocopies of
course material (photocopied compilations of parts of reference books) to
students enrolled in various programs in the University of Delhi was a vio-
lation of the copyright of the publishers to the amount of 6 million Indian
Rupees. A fundamental legal issue at the core of the lawsuit is whether the
copying was done for a permissible purpose, meaning thereby as to whether
the act of photocopying portions of the copyrighted material falls within the
purview of “fair dealing.” Interestingly, the Copyright Act, 1957 by virtue of
Section 52 clearly provides that “certain acts [should] not be [considered
as] infringement of copyright” and lists out these acts to include those for
“private use, including research” [Section 52 (1) (i)] and “the reproduction

2 Thomas Stewart, The Wealth of Knowledge: Intellectual Capital and the Twenty-first Century Organi-
zation, (USA: Utopia Limited, 2001). See also, generally, Sebastian Haunss and Kenneth C. Shadlen
(eds.), Politics of Intellectual Property Contestation Over the Ownership, Use, and Control of Knowl-
edge and Information (UK: Edward Elgar, 2009).

3 Robert 0. Keohane and Joseph S. Nye, “Power and Interdependence in the Information Age,”
Foreign Affairs, 77, no. 5 (Sep. - Oct., 1998): 81.

4 CS(0S) no. 2439/2012.
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of any work - (i.) By a teacher or pupil in the course of instruction.” In other
words, Section 52 (1) acknowledges that in certain instances, using, repro-
ducing, distributing parts of a copyrightable work, without making payments
to the copyright holder, is necessary and permissible, thereby removing any
ambiguity about the “permissibility” aspect. Despite this unambiguous pro-
vision, the publishers managed to obtain a temporary injunction to stop the
photocopiers. The very fact that Section 52 (1) of the Copyright Act, 1957
provides protection to researchers, teachers and students for non-commer-
cial use is enough for photocopying of educational material to be made le-
gally tenable. The non-commercial aspect is the most potent point in this
challenge. According to this section, students, teachers and researchers
cannot not use the material for commercial purposes and is to be utilized
only for educational purposes. The allegation that the photocopier made
profits is invalid. Without the photocopier, there could be no affordable and
cheaper means of reproduction of the material and hence no effective ap-
plication of the protection accorded in Section 52. Understandably, photo-
copying is not the only method of material reproduction but it remains by
far the cheapest and most accessible method, especially in the absence of
any other form of institutional infrastructure to provide technological means
of reproduction. Additionally, Liang says, and correctly so, that the mere as-
sertion of an absolute claim by the copyright owner does not make public
interest exceptions such as the “fair-dealing” execptions in Section 52 dis-
appear.® Interestingly, the “fair dealing” exception in the UK Copyright, De-
signs and Patents Act (1988), allows “fair dealing” with copyrighted material
without prior permission of either the author(s) or copyright owners for the
purposes of non-commercial “research or private study,”® while the plaintiffs
sue the defendants for the very same reasons. Also, even a pro-intellectual
protection regime country like the US gives the liberty of 10 percent copying

5 Lawrence Liang, “Exceptions and Limitations in Indian Copyright Law for Education: An
Assessment,”The Law and Development Review 3, no. 2 (2010): 198.

6  Section 29, the Copyright, Designs and Patents Act 1988:“Research and private study (1)Fair deal-
ing with a literary, dramatic, musical or artistic work for the purposes of research or private study
does not infringe any copyright in the work or, in the case of a published edition, in the typographi-
cal arrangement.(2)Fair dealing with the typographical arrangement of a published edition for the
purposes mentioned in subsection (1) does not infringe any copyright in the arrangement. (3)Copy-
ing by a person other than the researcher or student himself is not fair dealing if (a) in the case of
a librarian, or a person acting on behalf of a librarian, he does anything which regulations under
section 40 would not permit to be done under section 38 or 39 (articles or parts of published
works: restriction on multiple copies of same material), or (b)in any other case, the person doing
the copying knows or has reason to believe that it will result in copies of substantially the same
material being provided to more than one person at substantially the same time and for substan-
tially the same purpose.”
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as “fair dealing”.”

The focal point of the suit is contained in the fervent mention by the
plaintiff publishers for an Indian Reprographic Rights Organization (IRRO)
licence - agreements from which tens of millions remain to be made, as
asserted in the petition made by the plaintiffs. Particularly, the IRRO licence
can even take the form of retrospective application, leading to monetary
profiteering.

The collection of flawed arguments by supporters of publishers includes
the assumption that every photocopy is a lost sale; while on the other hand,
the concept of differential pricing does not seem to go down well with the
publishers.? Given the current pricing strategy, there is no reason to believe
that students are the primary market for these books, as the price is beyond
the reach of a huge majority and hence it would be insincere to presume
that every photocopied article or book would be a lost sale.® The embodi-
ment of intellectual property rights to country-specific legislature is not just
an indicator for territorial and jurisdictional convenience but has to be read
to mean “contemporary community standards.”*° Interpretation of the law

7  For more, see, Shamnad Basheer, “Why Students Need the Right to Copy,” The Hindu (April
26, 2013) http://www.thehindu.com/opinion/op-ed/why-students-need-the-right-to-copy/arti-
cle4654452.ece. (accessed January 18, 2014). He writes: “What makes th[is] lawsuit particularly
egregious is the fact that [these] publishers are effectively seeking an outright ban on all course
packs, even those that extract and use no more than 10 per cent of the copyrighted book. [Even
though] [u]nder U.S. law, reproducing up to 10 per cent of the copyrighted books is “fair use”
of a copyrighted work, and therefore legal. Given that India is a developing country, with poorer
students and more severe educational access constraints, it stands to reason that Indian courts
ought to peg this number at 30 per cent or even higher.”

8 The practice of charging different prices to different buyers for the same quality and quantity
of a product, wherein the differentiation is based generally on the stage of development of the
country thereby reflective of the country’s ability to pay (as measured by their level of income).

The structure of differential pricing enables low income countries access to, in this case, books.
For more, see, William Fisher and Talha Syed, “Differential Pricing,” http://cyber.law.harvard.edu/
people/tfisher/Drugs_Chapter6.pdf. (accessed on January 19, 2014),where they argue in favour of
differential pricing with respect to pharmaceutical products.

9 Inputs from the letter (dated March 9th, 2013) in protest against the petition by the publishers
signed by 309 authors and academicians. See, http://spicyip.com/docs/DU percent20Photocopy-
ing percent20case/Letter-to-Publishers- percent28including-List-of-Signatories percent29.pdf.
(accessed on January 19, 2014).

10 The use of the words ‘contemporary community standards’ is used in the context of the inability of
the web publishers to restrict access to their website based on geographic locale of the site visitor.
The measurement of obscenity, for example differs from one locale where community standards
differ substantially from the rest of the nation. What is considered obscene in one part of the world
might not be considered obscene in another. These standards are generally, itemized in a list that
sets the state’s community values.In the argument of accessibility of books and reading material,
the contemporary community standard should weigh heavily in the context of deciding such mat-
ters based on the prevalent situations of a nation, including income analysis, standard of living,
etc.
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according to the place of implementation also forms the cornerstone for
a flourishing law. Furthermore, there have been reports that a host of uni-
versity libraries have only up to three copies of a book, which are shared
by hundreds of students. In such circumstances, we cannot apply the first-
cum-first rule to the issuance of library books by students for dissemination
of education. Is the principle that the students capable of receiving one or
more the reference books first will be the only ones entitled to its resources,
a sound one? Expanding our libraries is an altogether different issue and
students need to be provided with resources for that unspecified amount of
time. In view of all such existing conditions, course packs have been long
recognized as an institutional practice to ensure accessibility of learning
material to all students.

The fact that two of the three publishers are backed by prestigious edu-
cational institutions makes the legal challenge all the more disturbing. The
institutional backing is ground enough for them to be less vengeful against
student consumers. Ironically, amongst the most cherished of CUP’s values
are “trust and collaboration” and it supposedly aims to advance “learning,
knowledge and research worldwide.”** OUP, a department of the University
of Oxford states that it “furthers the university’s objective of excellence in
research, scholarship and education by publishing worldwide” stands as a
hypocrisy in the face of the current law suit.2 The intermingling of the ethic
of the market with the educational publishing houses ethos that one can
only deserve access to knowledge if one can put down the money for it does
not resonate with any intention of educating the masses.

An Attempt at a Conclusion

With The Right of Children to Free and Compulsory Education Act (2009)
stressing mandatory education for children between the age group of six to
fourteen, universities will soon have to cope up with a larger number of stu-
dents demanding education and enrolling for higher education in the near
future. Accessibility of books necessary for dissemination of education will
then grow in leaps and bounds, and any hindrance thereof will result in
a fractured educational structure denying quality education while over-em-
phasizing on the quantity. Additionally, an increased isolation of reading ma-
terial as the one advocated by the promoters of the suit can explicitly result
in a restriction to and access of reading material from the flow of informa-

11 Official Website of CUP. See, http://www.cup.cam.ac.uk/. (accessed January 19, 2014).
12 Official Website of OUP. See, http://global.oup.com/about/?AB=B&cc=in. (accessed on January
19, 2014).
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tion, an aspect so very vital to the growth of the young generation. In such an
atmosphere, for the publishers to advocate “a case for violation of copyright
act, is indeed a challenge to a decades old practice in a university, rather
than targeting the sale of pirated copies of their books in grey market.”** Not
to forget this litigation too is marred by the erstwhile practice of “feudalism,”
wherein the dynamics of power play between the feudal lords, the vassals
and the peasants (serfs) flourished. The serfs were obliged to serve on their
lords’ land in addition to paying homage to the lord, all in exchange, notion-
ally, for protection; thereby enslaving themselves. This structured society,
derived by virtue of relationships from the holding of land in exchange for
service or labour is reflective of the modes and means exercised by coun-
tries in staunch support of their intellectual property to boost their econo-
my and make other countries dependant on their intellectual property. The
privileges and prerogatives of these countries will hence be considered as
paramount resulting, in the near future, the reinforcement of serfdom. The
control of the feudal lords over land thereby leading to the peculiarness of
the society based on the exploitation of the peasants who farm these lands,
typically under serfdom.

Closed linked with which is the “knowledge economy” era where intellec-
tual property rights are increasingly recognized as an integral component of
one’s asset, The continued assertion that the practice of ‘institutionally sup-
ported mass photocopying’ is the ‘death knell’ for educational publishing is
nothing more than an abomination. As argued by Joseph Stiglitz, societal
inequalities are a result not just of the laws of economics, but also aspects
of the legal system.* Here, it is the intellectual property regime that contrib-
utes needlessly to the gravest form of inequality, and hence the accessibility
to educational facilities should not be contingent solely on the ability to pay.

In a world largely leaning towards governance based on the doctrine of
concentration of ownership of knowledge and information as against con-
centration of wealth, this case raises the bar of all further intellectual prop-
erty rights cases by imposing the beginning of ‘information feudalism’ in
India. We may soon find that our freedom of accessibility is limited by those

13 Danish Raza, “DU Students Photocopying Academic Books is Legal,” Firstpost India, (August 31,
2012) http://www.firstpost.com/india/du-students-photocopying-academic-books-is-legal-437852.
html?utm_source=ref_article. (accessed on January 19, 2014). See also, The Supreme Court in
Francis Coralie Mullin v. The Administrator, Union of Delhi & Ors. 1981 AIR 746 SC, held that the
right to life in Article 21 is not just about physical survival but includes the right to facilities for
reading, writing and expressing oneself in diverse forms.

14 Joseph E. Stiglitz, “How Intellectual Property Reinforces Inequality,” The New York Times (July 14,
2013) http://opinionator.blogs.nytimes.com/2013/07/14/how-intellectual-property-reinforces-
inequality/?_php=true&_type=blogs&_r=0. (accessed January 19, 2014).
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who own property rights in these materials. We have to religiously advocate
democratic property rights while mourning over the demise of the world’s
intellectual commons. Peter Drahos warns that “the international regime
for intellectual property protection is increasingly circumscribing the free-
dom of developing countries to set efficient standards of protection for their
economies”.'®

Can we, then, justify our constitutional stand of a “welfare state”? With-
out clouding the debate with any nationalistic fervour, contentious issues
like these need to addressed while keeping in view the pulse of the nation,
in this case, as a promising developing nation. As Prof. Amartya Sen rightly
stresses when he says that “educational publishers have to balance vari-
ous interests, and the cause of education must surely be a very important
one.”’® This is an aspect of immense concern in lawsuits such as the pend-
ing litigation. Without this sense of balance it might as well be “feudalism”
all over again. Y

15 Peter Drahos, “An Alternative Framework for the Global Regulation of Intellectual Property Rights,”
Australian Journal of Development Studies 21 (2005): 44.
16 Amartya Sen’s letter to OUP dated Sept.12, 2012.
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NORTH KOREA: WHERE ARE WE NOW?

Interview with Joel Wit

Joel Wit is a former U.S. State Department official, where he worked on nuclear
arms control, non-proliferation, and North Korea issues. He is a visiting schol-
ar at John Hopkins of Advanced International Studies and is a senior research
scholar at Columbia University’s Weatherhead East Asian Institute. In addition,
he manages the popular North Korea issues website 38 North. During his most
recent visit to Seoul, the Yonsei Journal’s own Eunsil Park had a chance to sit
down with Joel Wit for an interview.

-Editor

Eunsil Park: As you emphasize the role of having talks with the North,
what is the primary purpose of them? Getting to know North Korea’s
intentions, or do you believe that the talks will change NK’s behavior?

Joel Wit: Talks can serve a lot of purposes, one is that you learn more about
the other’s intentions; just an overall view of what is going on inside the
leadership in Pyongyang. Another purpose is to determine whether it is pos-
sible for diplomacy to work. Just because you have talks doesn’t mean you
have an agreement. One the other hand, you may find a way to create an
agreement that serves your interests. | think that this is a very important
reason to have to talks. It is not just that we want to be friendly towards
North Korea and understand them better. Talks are a way in which can serve
your interests in the best way possible.

Eunsil Park: Also, what would you say to those who are suspicious of
North Korea’s intentions and are afraid of North Korea cheating on
agreements?

Joel Wit: You know, that is really naive. Of course you cannot trust North
Korea and you cannot trust any country really. Every country bends the rules
to serve their interests. While it is true that they (North Korea) may be worse
than others, the point here is whether you can construct agreements that
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are in your national interests and in their interests as well. If it is in their in-
terest, they will abide by the agreement. There is always some sort of cheat-
ing between countries. So there are mechanisms to deal with compliance, a
pretty standard form for international agreements.

Eunsil Park: There are North Korea experts in the US advising differently
from you; What is your major critique? What would be the main reason for
other experts not concurring with you?

Joel Wit: | want to focus on the Obama administration. Their policy has been
in place since 2009 and the bottom line to consider is whether the policy is
working or not. That is how to evaluate the policy. Their policy is not work-
ing; It is clear. Most people do see it honestly here and in DC. North Korea’s
weapons of mass destruction have made a lot of progress in the past five
years. North Korea has not changed its policy after sanctions. The idea that
you can put pressure on Pyongyang to change somehow has not worked.

Other experts, it is interesting to note that this was 5 and 6 years ago, we
said their policy would not work. They did not listen to us. But now they are
seeing that it does not work. Many Asia experts think that they know, but
they don’t really understand. They do not have real experience. At the begin-
ning, those who run Asian policy thought they knew and understood well but
they didn’t. People who have had experience understand a problem more
than people who did not have experience. Which is to say, practical experi-
ence is much more valuable than academics. People who don’t have gov-
ernmental experience do not know how to structure the policy. Many people
talk about what the objectives of the policy should be. These are worthwhile
objectives, but when | say “tell me how to do it.” Silence. No one can say how
to do it. This happens all the time.

Eunsil Park: In an article published in the March 2013 Atlantic Monthly,
you laid out 5 myths about North Korea: 1.) North Korean leaders are crazy
2.) North Korea is a failed state 3.) North Korea is a hermit kingdom 4.)
North Korea cheats on agreements and 5.) Beijing can solve the problem
for us. Since then has any of these myths changed for you? Who was your
target audience for the myths?

Joel Wit: No changes. Maybe | could add that there is a myth that Kim Jung-
un is a radical or irrational decision maker. | think he is rational. He is new on
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the job but rational. The problem with these myths was many people were
infected by them. The infections due to this myth led to ineffective policies.
One of the big targets was the media., because one of the big problems with
the media is that they are not good at covering stories.

Eunsil Park: In South Korea, depending upon the different administrations
we have seen dramatic changes in policy towards North Korea; What is
your comment on the previous government highlighting engagement and
the current government with containment? With which administration do
you prefer working?

Joel Wit: When South Korea looks back at history, it is going to become very
obvious that the change in policy from Kim Dae-jung and Roh Moo-hyung
to Lee Myung-bak was a serious mistake. It was a game changing mistake.
These policies were entirely misguided, and are clearly a failure. It is clear to
me that it had large drawbacks, but compared to the current policy starting
from 2008 the situation is much worse than it was before. Lee’s policy was
the real turning point, a significant turning point for worse. When we are look
back at the previous 10 years, North Korea was a small nuclear power.

Eunsil Park: What is your view on Park Geun-hye administration advocating
reunification as a “jackpot”?

Joel Wit: | found it to be very superficial. Reunification would be a nightmare
not a jackpot, particularly if it is not peaceful. | am not sure why she said
that other than probably seeing it as a way to get support for her views. Every
study done on instability in North Korea, the possibility of collapse points to
reunification as a nightmare. It is not going to be peaceful and not going to
happen in the current situation. There are a lot of reasons for this in terms
of politics, economy, and security. There have been a lot of experiences in
Irag and Afghanistan dealing with an unstable security situation. Of course,
both those cases have not worked out well. One of the lessons from those
cases is that there are certain elements of the former government’s army
or special operations forces, and they are not going to surrender. They are
going to keep fighting. Like Japanese solders hiding in the cave after WWII.
In North Korea, there are a couple hundred or thousand of those guys.

In the event of a collapse, the first thing to do is to restore the security
situation. In the case of North Korea, this is going to be really hard. Some
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American experts have made an estimate that we need some 500 thousand
troops to restore the security situation. That is a lot of troops. That is not go-
ing to be possible. It is going to be chaotic. On top of that you can imagine
these soldiers who are resisting will attack South Koreans and Americans
in the North. And, of course there exists the economic burden, everyone
understands that.

Eunsil Park: It seems that you do not believe in Beijing’s efforts to deal
with North Korea. Do you see that they will change at some point?

Joel Wit: It is possible that they could change their approach, but it is hard
to see that now. And | think as a general rule people have been very opti-
mistic about China helping us (the US). Part of the reason for this is that in
this belief we do not have to fix it ourselves. We do not have to get our hands
dirty. We want to let China fix it. It is a wishful thinking and is a way of avoid-
ing the real issue with the North. However, the Chinese themselves would
say they can’t fix this problem. It is wishful thinking in a sense when the US
talks about North Korea issues with China. It is a dialogue of death. We tell
Chinese to fix this problem, we say “You can do it, you have influence, put
more pressure on North Korea.” But the Chinese tell us “you need to talk to
North Korea. That is the solution to the problem.”

Eunsil Park: Then, do you support six-party talks?

Joel Wit: It is the place where you are going to negotiate solutions, | don’t
think it can serve that purpose. | think six-party talks are a nice umbrella un-
der which you would hold more serious discussions bilaterally and multilat-
erally. Six-party talks can serve a role in allowing everyone to come together
and exchange views and ideas. However, it does not play a role as a forum
for serious negotiation.

Eunsil Park: You think that if the US wanted to talk with them, North
Korea would like to talk?

Joel Wit: North Korea would like to talk but not when there are pre-condi-
tions imposed. It is not just North Korea, any country would not talk if there
are pre-conditions imposed. In diplomacy if a country imposes a pre-condi-
tion, it is usually a sort of “hidden message” it that it does not really want to
talk. | think North Korea sees the situation similarly.
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Eunsil Park: What is the first step for the US to change this situation?

Joel Wit: | think the first step would be for the US to re-establish contact with
North Korea. There is currently no contact between the US and North Korea.
Additionally, they need to start exploring what is possible in the context of
renewed six-party talks. You need to see what is possible and isn’t possible.

Eunsil Park: North Korea has continued to be a thorn in the international
community’s side for a long time. Given the amount of attention paid to
North Korea and the little meaningful progress made so far, what are we
doing wrong?

Joel Wit: The problem with this issue is that in order to have at least a
chance of being effective, we need to takes steps that may not be politi-
cally popular. Particularly this is true in the US. People often say politics is
difficult and that is fine. However we will keep saying that and the problem
will get worse and worse. At what point can we realize and say, our national
interests are more important than day-to-day policy? Honestly, | don’t know
when or where that point will be. People need to look a little further into
the future beyond just the next day. That has been a problem. If people had
realized this in 2008, would things be better today? | think that the answer
is definitely yes. North Korea would have had only two nuclear tests. They
would not have carried out the missile tests which have occurred in the past
few years. We would be in better spot. Now, you and | could meet again in
five years, and | guarantee you the situation will get worse under the current
policy. There will be more nuclear tests and missile tests, not just space
launches but real missile tests.

Eunsil Park: Are those tests a signal that the North wants to talk to us?

Joel Wit: It is not a signal but they are pursuing their national interests in
the current situation. It is silly to think that NK would stop these tests given
the current situation. No other country unilaterally stops programs if it feels
they are necessary to ensure its national security. They wouldn’t carry out
such tests as a signal. Y
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Michael Lewis returns to Wall Street to report on a high-tech predator stalking the
equity markets.

Lewis, Michael. Flash Boys: A Wall Street Revolt. W. W. Norton & Company, 2014.

High-frequency trading is often poorly understood. The name seems to give
the impression of amoral traders using the speed of their computers to out-
maneuver the average retail investor. Michael Lewis capitalizes on this sen-
timent in his recent book Flash Boys, and blames the industry for “ripping
off the retirement saves of the entire country through systematic fraud.”
Lewis focuses his story on a group of former employees of the Royal Bank of
Canada who set out to create an exchange that would protect average trad-
ers from becoming the prey of high-frequency traders. In the process, Lewis
gives a detailed account of the industry’s origins and moral implications.

The Basics of High-Frequency Trading

Essentially, according to Lewis, high-frequency trading involves two forms of
arbitrage. The first he calls “electronic front-running.” High-frequency trad-
ers design programs to determine an investor’s likely course of action in the
stock market and then try to make the trades ahead of that investor. Say, for
example, a portfolio manager wanted to buy 100,000 shares of Microsoft.
Doing so outright would drive up the price of Microsoft stock, costing the
portfolio manager additional money. To prevent this from happening, bro-
kers will often break up large orders into many smaller ones and send them
out to the various exchanges operated by banks and broker-dealers. Ideally,
breaking up the order in this way would prevent the market from realizing
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that such a large order is coming and would keep the price of Microsoft
stock from rising too high. However, high-frequency traders have designed
programs to discern the likely behavior of brokers based on the orders they
send out. These traders use the speed of their computers to buy up Micro-
soft shares before the broker is able to, and then sell it back to the broker
at a slightly higher price than he would have gotten without the presence of
the high-frequency trader.

Lewis calls the second form of arbitrage used by high-frequency traders

“slow market arbitrage.” The modern American stock market involves a few
dozen individual exchanges, all listing the same stocks. When the price of
a stock on one exchange moves slightly, it will take a few microseconds for
the other exchanges to react. High-frequency traders use the speed of their
computers to take advantage of this momentary mispricing by buying the
stock on the exchange where it is slightly cheaper, selling it on the exchange
where it is slightly more expensive, and pocketing the difference.
Both of these forms of arbitrage came about with the recent deregulation of
exchanges. Before the 1980s, all trading was done on the NYSE or the NAS-
DAQ, but over time the Securities and Exchange Commission (SEC) has al-
lowed banks and broker-dealers to set up their own exchanges, often called
“dark pools.” The banks and broker-dealers then sell access to their dark
pools to high-frequency traders, who pay large amounts of money in order
to get more information about the orders being placed inside each dark
pool. The traders use this special access to gain more information about
what investors are likely to do, allowing them to better perform both types
of arbitrage.

Flash Boys focuses on a group of traders from the Royal Bank of Canada
who left their jobs to found the Investor's Exchange, also known as IEX, in
2013. In order to combat the “predatory” nature of high-frequency trading,
the IEX delays all orders for 350 microseconds, which they have found to
be enough time to significantly reduce the advantage of the high-frequency
traders. These men (they are almost all men), thought that the behavior of
the high-frequency traders was predatory and investors needed a way to
avoid being taken advantage of.

The Moral Implications of High-Frequency Trading

Front-running is when a broker buys a stock before a big investor, allowing
the broker to profit from the increase in price of the stock that happens when
a big order is placed. This behavior is clearly both immoral and illegal. The
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broker is using non-public information (the investor’s intention to buy the
stock) to profit at the expense of his client. However, a third party using pub-
lic information to make an educated guess about an investor’s intentions is
reasonable, and in fact quite common. The price of stocks are routinely bid
up when the market suspects the underlying companies are likely targets
for takeovers. In this case, speculators used public knowledge and their own
intuition to try and predict the movement of the stocks’ prices, which is not
illegal or in any way a form of theft. This is somewhat similar to the first type
of arbitrage utilized by high frequency traders, what Lewis called “electronic
front-running,” as the traders are trying to predict the behavior of investors
based on their actions in the market. The question of whether or not these
actions are immoral boils down to what type of information are they using, is
it public, and how did they get it?

Rather than recognizing this issue, Lewis indicts the entire industry.
His book is peppered with accusations, such as “the US financial markets
had always been either corrupt or about to be corrupted.” He even claims
“the stock market at bottom was rigged. The icon of global capitalism was a
fraud.” The book is mostly incendiary and over-the-top, with little discussion
of the nuances of the industry. We are not given any reason to believe that
other investors could also perform the same type of arbitrage if they had
the appropriate hardware and software. What makes high-frequency trading
so morally wrong? Lewis does not give us a discussion of why he thinks it is
bad; we are left to take his accusations at face value.

For example, there should be little doubt in most people’s minds that the
second type of arbitrage used by high-frequency traders, “slow market arbi-
trage,” is actually good for the market. Mispricings between exchanges are
inefficient, and inefficiency costs the economy money. High-frequency trad-
ers reduce this inefficiency by correcting mispricings. From the days of the
earliest arbitrageurs correcting the price of gold between Paris and London,
this type of transaction has benefited the economy by preventing assets
from becoming too expensive or too cheap in different locations. A transac-
tion at a price that is “too cheap” or “too expensive” means someone is be-
ing “ripped off” (to use Lewis’s term). This inefficiency takes value out of the
economy, costing all of society.

As for the first type of arbitrage, “electronic front-running,” the morality
of this type of action depends on the information used. It is clear from Lew-
is’s discussion of this topic that the banks and broker-dealers running dark
pools went out of their way to give high-frequency traders an advantage. The
100+ different order types and privileged access given to high-frequency
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traders were meant for them to have an additional advantage over more tra-
ditional investors. But is this advantage unfair? It would be unwise to argue
that investors purchasing research reports on specific stocks have an unfair
advantage; even though they are paying for information that is not generally
known to the public, the research report is based on public information and
everyone has the opportunity to buy it. Is the access to dark pools more
similar to the purchasing of additional research, or is it more like traditional
front-running? Unfortunately, Lewis refuses to engage in this debate and
indicts the entire industry without analyzing the moral implications of what
they are doing. To him, this is pure theft, plain and simple. While it is prob-
ably wise to maintain a healthy skepticism of the financial industry in the
wake of the recent crisis, Lewis’s bold accusations need more honest and
impartial analysis to be truly believable.

Some institutional investors even go so far as to endorse high-frequency
trading. Clifford Asness and Michael Mendelson, two employees of the in-
vestment fund AQR Capital Management, recently penned an opinion piece
in the Wall Street Journal in support of the industry.r They argue that high-
frequency trading has lowered the costs of investing and that “a more effi-
cient market shouldn’t be mistaken for an unfair one.” The speed necessary
to be a successful high-frequency trader, they write, isn’'t in order to defraud
the average retail investor, but to “get ahead” of other high-frequency trad-
ers. The average retail investor actually benefits because of the reduced
costs of trading. They argue: “But there has been one unambiguous win-
ner, the retail investors who trade for themselves. Their small orders are a
perfect match for today’s narrow bid-offer spread, small average-trade-size
market. For the first time in history, Main Street might have it rigged against
Wall Street.”

If high-frequency trading is so morally wrong according to Lewis, it would
seem that he should have some policy implications. What should the govern-
ment do? Should high-frequency trading be banned? Unfortunately, there
is no discussion of these questions in the books. It seems, though, that
the market can solve this problem (assuming it is a problem). Exchanges
like IEX can make money by providing investors a platform to avoid high-
frequency trading, so that only those who don’t care or want to interact with
high-frequency traders have to. Additionally, much of what seemed to anger
Lewis was actually caused by the operators of the dark pools—the banks
and broker-dealers. The privileged access and many types of orders they of-

1 Asness, Clifford and Mendelson, Michael. “High-Frequency Hyperbole.” The Wall Street Journal,
April 1, 2014.
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fered are now being heavily scrutinized thanks to Lewis’s book. This sort of
attention tends to be more powerful than many forms of SEC regulation. The
banks operating dark pools interact with thousands of clients beyond just
high-frequency traders, and any anger from them would powerfully pressure
the banks to disclose more and behave better. The finance industry has a
way of setting things to their advantage when no one is looking, meaning
that this type of public oversight is good for the industry. Lewis’s book, de-
spite its somewhat audacious accusations and unbalanced portrayal, will do
more to illuminate that shadowy world of dark pools than any government
intervention. Y
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